
 
 

 

 

Ohio House of Representatives 
Committee on Public Utilities 
Testimony on Senate Bill 315 

 
Matt Watson 

Senior Energy Policy Manager 
Environmental Defense Fund 

May 21, 2012 
 

Chairman Stautberg, Vice Chairman Roegner, Ranking Member Williams and members of the 

Committee, thank you for the opportunity to offer interested party testimony on Senate Bill 

315. 

My name is Matt Watson.  I serve as Senior Energy Policy Manager at the Environmental 

Defense Fund.  EDF was pleased to offer testimony on the bill in the Senate Energy and Public 

Utilities Committee, and I’ve attached that testimony here for your consideration and to 

include as part of your record.  I would urge you to review that testimony, as it provides 

detailed, supporting information on some of the points I’ll make more briefly today. 

EDF has been working on the aspects of SB315 related to transparency and disclosure in oil and 

gas operations.  In doing this work, we bring to bear our experience helping develop the 

chemical disclosure polices adopted in Arkansas, Texas, Montana, Colorado, Oklahoma and 

Pennsylvania.  My comments today will center around the disclosure provisions in SB315, but 

before I move forward with that I want to make an important point. 

While transparency in industry operations is critical, it is just one part of all that must be done 

to ensure that oil and gas operations are safe.  Several of our colleagues in the environmental 

community have put forward a package of amendments addressing a wide range of important 

issues not covered in my testimony, and EDF urges the committee to give these ideas careful 

consideration. 

We do not expect that every challenge can be anticipated and solved in a single piece of 

legislation.  Yet, Ohio is at a watershed moment.  When development of the Utica shale takes 

off, the pace and the scale of activity will be daunting.  To keep regulators from being 



overwhelmed – and to make sure communities and the environment aren’t overrun – it is 

imperative the State put key protections in place today. 

So again, we urge you to give close consideration to the ideas being put forward by our 

colleagues.  The decisions that are made today will shape the face of Ohio for a generation. 

With that in mind, I would like to turn to the chemical disclosure provisions in SB315. 

In the introduced version of the bill, companies would have been required to publicly disclose 

the full range of chemicals used throughout the entire lifecycle of oil and gas wells – the so-

called “spud to plug” approach to chemical reporting. 

We were pleased to voice our support for this approach.  It reflects an understanding that a 

wide range of dangerous chemicals are used in drilling, stimulating, operating and plugging 

wells, and regulators and the public need to know what’s being used in order to evaluate risks 

and put strong standards in place to protect communities and the environment. 

Unfortunately, in the bill that passed the Senate – the version of SB315 that is before you today 

– much of the reporting that would have been required under the Governor’s original proposal 

has been eliminated. 

The substitute bill still has requirements for reporting the chemicals used in stimulating a well.  

It also has requirements for reporting chemicals used for drilling the surface interval of a well.  

And it’s worth noting that the bill language for these provisions – while still needing 

improvements – is stronger than what was in the introduced version of the bill. 

But the requirements for disclosing chemicals used for drilling below the surface interval were 

dropped. 

We urge you to restore the provisions requiring disclosure of fluids used throughout the entire 

drilling process, not just the surface interval.  Companies use increasingly dangerous chemicals 

the deeper they go in the drilling process.  So, limiting disclosure of drilling fluids to only those 

that are used in the surface interval doesn’t make sense. 

Yes, once you get past the surface interval, casing and cement will be in place that, if done 

properly, should protect groundwater from the drilling fluids used during the deeper stages of 

drilling.  But there are still ways these fluids can get loose into the environment – most often 

through surface spills, but also pit failures, improper waste handling and disposal, and even 

blowouts. 



Likewise, the Senate substitute dropped requirements for reporting chemicals that are used in 

servicing, operating and plugging wells.  Again, we urge you to restore these provisions to the 

bill.  There are multiple pathways for unintended releases of these chemicals, and it is critical 

for regulators to know what’s being used so that thorough risk assessments can be performed 

and reliable standards can be put in place to mitigate those risks. 

Finally, we urge you to add language to the bill to begin the process of assessing and reporting 

the chemical composition of waste streams from oil and gas operations.  Without an adequate 

picture of the chemical makeup of wastewater and other wastes that come from oil and gas 

operations, it is difficult to impossible to determine whether various methods of waste handling 

and disposal are protective of human health and the environment. 

In addition to restoring the “spud to plug” approach to chemical disclosure and adding language 

on waste characterization, we would like to draw your attention to a few key areas where 

important language changes are needed to ensure the bill meets its intent and to make sure 

public confidence in these provisions isn’t undermined by loopholes and unintended 

consequences in the language regarding trade secrets. 

Trade secrets generally.  Under both the introduced and substitute versions of the bill, 

companies would be required to submit trade secret information to the Department, and the 

Department would be required to keep that information confidential.  This is the same process 

that Pennsylvania and Wyoming use for managing trade secrets, and we commend the 

Governor and leaders in the House and Senate for advancing this approach. 

We support this system for managing trade secrets for two critical reasons.  First, it ensures 

that DNR will have quick access to chemical information if it is needed to respond to a spill or 

release, to initiate an investigation, or to respond to a complaint.  Some have suggested that 

companies should be allowed to withhold trade secret information from the Department.  This 

would be a mistake.  It would mean the Department could face unnecessary and damaging 

delays in performing its duties. 

Second, when the Department has possession of the trade secret information, it gives Ohio 

citizens broad standing to challenge trade secret claims by operation of the Ohio Public Records 

Act.  It’s important to note that this would not burden the State with undue legal obligation or 

expense.  It would merely create a mechanism by which citizens would have clear standing to 

challenge trade secrets in the courts.  And as a matter of practice, the expense of such a case 

would be borne by the person challenging the trade secret and the person asserting the trade 

secret protection. 



Giving citizens standing to challenge trade secrets is absolutely fundamental to a successful 

disclosure policy.  It is the most efficient means for bringing integrity to the system – giving 

companies a clear incentive to be judicious in asserting trade secret claims, and providing an 

option for the public to challenge questionable trade secret claims.  Without such a “policing” 

mechanism, the public can’t have a reasonable level of comfort that companies aren’t hiding 

behind trade secret claims in illegitimate ways. 

Unfortunately, we hear there are efforts by some in industry to amend the bill so that 

companies would be allowed to withhold trade secret information from the Department.  For 

the reasons mentioned above, we would strongly oppose any such amendment.  If such an 

amendment were to be adopted – ill advised as that would be – it would be critical to include 

new language creating a cause of action providing Ohio citizens broad standing to challenge 

trade secret claims in court.  Without such a provision, public confidence in the disclosure 

provisions in this bill would be seriously undermined – perhaps event fatally crippled. 

The “reasonable efforts” standard.  In lines 1786, 1821 and 1939, the bill states that well 

owners must make a “reasonable effort” to obtain from service companies and vendors the 

chemical information that they are required to disclose.  The term “reasonable effort” is not 

defined and thus presents a potentially significant loophole.  If the service company or vendor 

doesn’t provide the information, there is no one who has an obligation under the law to 

disclose the information.  The simple solution here is to do what other states of have done and 

create a clear compliance obligation for service companies and vendors, such as the following 

language: 

“A service company that performs drilling, stimulation, completion, reworking, 

refracturing, restimulation or recompletion operations on a well or a vendor that 

provides an additive, product, fluid, chemical or substance to the owner of a well 

shall, with the exception of information claimed to be entitled to trade secret 

protection, provide to the owner of a well the information necessary for the 

owner to comply with this section.” 

Chemical class information.  Probably inadvertently, during the course of adding clarifying 

language in the substitute bill, an important concept was lost.  In cases where companies claim 

that the identity of a particular chemical is a trade secret, they should be required to publicly 

disclose the class, family name or similar descriptor for the chemical, as has been done in other 

state disclosure policies.  This provides the public at least a general sense of what the risks 

associated with the chemical might be, while still protecting proprietary information. 



Disclosures to medical professionals.  The bill contains language that ensures medical 

professionals can get quick access to trade secret information that they otherwise would not be 

able to obtain if the information is needed to treat or diagnose a patient; and it seems clear to 

us that the language does not prevent a medical professional from sharing that information 

with the patient or with any other person who may need to be involved in the diagnosis or 

treatment process.  However, the language would seem to prevent medical professionals from 

sharing that information with other key individuals if the medical professional determined that 

a trade-secret protected chemical was likely to present a health risk to others.  To fix this 

problem, we recommend adding language at the end of subsection (H)(2) making clear that a 

medical professional may share information with public health officials and others as necessary 

to diagnose, treat or prevent exposures to individuals beyond the immediate patient. 

Ohio is in an enviable position.  The economic opportunity presented by the Utica shale is 

enormous, and Ohio has the advantage of being able to learn from the successes and mistakes 

of states that have gone before it.  But this position is also tenuous.  It depends on putting 

strong standards in place to guarantee protection of public health and the environment – 

standards that can give people confidence that shale development will be done safely.  With 

that in mind, I thank you for your consideration of the points I’ve made today, along with the 

issues raised by others in the environmental community, and I would be happy to answer any 

questions you may have. 
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Chairwoman Jones, Vice-Chairman Balderson, Ranking Member Schiavoni and members of the 

Senate Energy and Public Utilities Committee, thank you for the opportunity to offer testimony 

on Senate Bill 315 as introduced. 

My name is Matt Watson.  I serve as a Senior Energy Policy Manager at the Environmental 

Defense Fund.  Since 1967 EDF has linked science, economics and law to create innovative, 

equitable and cost-effective solutions to urgent environmental problems.  We have more than 

700,000 members worldwide, including more than 32,000 in Ohio. 

EDF is somewhat unique in that we seek market-based solutions to environmental problems, 

wherever it makes sense.  And while we accept no corporate funding, we’re known for our 

efforts to work with industry to achieve our environmental goals.  As just one example of this, 

in partnership with Southwestern Energy – a major natural gas producer in the Fayetteville and 

Marcellus shales and elsewhere – we’ve brought together other producers and environmental 

groups to develop model rules for well construction and operation.  That’s an ongoing project.  

Yet, even though not yet complete, we are pleased that is has helped inform the well 

construction rulemaking that’s nearing the finish line in Ohio. 

Over the past two years we have helped shape the fracturing fluid chemical disclosure policies 

adopted by Arkansas, Texas, Montana, Colorado, Pennsylvania and those awaiting final 

approval in Oklahoma.  We’re also working closely with the Ground Water Protection Council 

and the Interstate Oil and Gas Compact Commission to develop the next iteration of Frac Focus, 

the online chemical disclosure registry that is increasingly being used by states as a platform for 

public reporting of chemicals under their disclosure policies. 

With that experience in mind, we’re here today to speak to the aspects of SB315 that address 

transparency in industry operations – specifically, the so-called “spud to plug” approach to 

chemical disclosure. 

 First, we would like to commend the General Assembly and the Governor for the thoughtful 

approach that has been put forward.  While the individual elements are similar to those 



required by several other states, Ohio deserves a great deal of credit for putting these 

standards together as a more complete package than other states have. 

We think this shows exceptional foresight and recognition of the fact that, in order for Ohio to 

fully capture the benefits that come along with development of the resource, you have to have 

public acceptance that industry operations will be made safe for public health and the 

environment. 

Transparency is a prerequisite to having fact-based conversations.  It helps build public 

understanding of the relative risks associated with various oil and gas development activities.  

And it allows people to be partners instead of adversaries in solving problems. 

Transparency also helps regulators and elected officials identify the strengths and weaknesses 

of regulatory structures, so scarce resources can be allocated more efficiently and effectively.  

Likewise, transparency helps regulators facilitate quick and effective responses to accidents and 

emergencies. 

Finally, transparency helps companies learn from each other.  This is a highly technical, data-

driven industry.  The greater the data availability, the greater the opportunity for companies to 

develop and operationalize practices to improve performance. 

EDF has recommended a number of language changes on the bill in conversations with DNR 

staff and the Governor’s office, and I’d like to express our thanks for their willingness to hear 

from us and for the receptiveness they’ve shown toward our suggestions.  I would like to 

equally thank the Chair and members of the committee for the time they’ve given us leading up 

to these hearings. While we have additional suggestions for the bill, today I’m focusing our 

comments on three key areas that fall under the umbrella of transparency. 

Stimulation Fluid Chemical Disclosure 

EDF strongly supports the intent of the language for disclosure of stimulation fluid chemicals.  

We believe, however, that the bill language may have drafting ambiguities that could 

complicate the rule development process.  We would welcome the opportunity to work with 

committee members on language changes to ensure the intent of the legislation is met and that 

the final rules will include the following elements, consistent with the policies adopted in 

Colorado, Pennsylvania and other states, and which have been supported by both industry and 

environmental groups:  

1. Disclosure of the type and volume of any base fluids. 

2. Disclosure of all chemicals, not just those that are required to be listed on Material Safety Data 

Sheets. 



3. Identification of chemical ingredients by both common name and CAS number. 

4. Disclosure of chemical concentrations as a percentage of the total stimulation fluid (not as a 

percentage of the trade-name additives that contain the chemicals). 

5. Disclosure of trade-name additives in stimulation fluids and descriptor of their general purpose 

(but not their concentrations). 

6. Disclosure of chemical family names when chemical ingredient identities are claimed as trade 

secrets. 

7. Provisions requiring a basic substantiation of the facts when trade secret claims are asserted. 

8. Provisions ensuring DNR will have possession of any information for which trade secret claims 

are asserted so the agency can respond immediately to accidents or emergencies.  These 

provisions should also make clear that the department will hold any such information 

confidential unless a trade secret claim is challenged and overturned. 

9. Provisions that allow citizens to challenge trade secret claims under the Ohio Public Records Act. 

10. Posting well-by-well disclosures on the DNR website and on user-friendly websites such as Frac 

Focus in a manner that will allow the public to search and sort data by chemical name, CAS 

number, operator, geographic area and time period. 

Disclosure of Chemicals Used in Drilling, Servicing, Operating and Plugging of Wells 

Unfortunately, with the onset of commercial development of unconventional oil and gas 

resources, the public debate on hydraulic fracturing chemicals has had the effect of obscuring 

the fact that production operations utilize a vast range of chemical products.  Now, however, 

that is beginning to change, and the public is becoming aware that chemicals of concern are 

used throughout the lifecycle of a well.1 

Ohio is to be commended for putting forward legislation to proactively address these concerns 

by requiring disclosure of the chemicals used throughout well development, production and 

abandonment.  Doing so will help ensure citizens, oil and gas producers, regulators and elected 

leaders can have a rational, informed conversation about the potential risks associated with 

production operations. 

Failing to follow through on the proposed bill language, in contrast, will almost certainly 

guarantee that Ohio will experience the acrimony and costs that come from public mistrust of 

industry.  It can hardly be overemphasized that, when industry fights against transparency 

rules, the public naturally concludes it’s because they’re trying to hide something. 

In addition to addressing public concerns, we would note that there is a very real, very 

immediate need for regulators to have this information. 

                                            
1
 As an example from just one phase of well development, please see attached below Appendix 8 from the 

International Petroleum Industry Environmental Conservation Association and International Association of Oil and 
Gas Producers report, “Drilling fluids and health risk management.” 



Chemicals used in production operations can escape into the environment through a number of 

pathways, including: surface spills; exposure to subsurface formations and groundwater 

sources prior to casing and cementing (in the instance of drilling fluids); failures in well integrity 

and well control; failure to properly identify subsurface communication pathways, such as 

abandoned wells that pass through a target formation; failures in pits, impoundments and 

other containment facilities; improper waste handling and disposal; and volatilization into the 

air. 

Regulators need to have a thorough understanding of what’s being used in production 

operations in order to make a realistic determination about the immediate and longer-term 

risks and develop efficient and effective rules to mitigate those risks. 

The language in SB315 will help ensure regulators have the information they need in order to 

adequately address the risks associated with various production operations and will help build 

public confidence that oil and gas operations will be conducted in ways that are protective of 

public health and the environment. 

We note that similar requirements have been adopted in other oil and gas producing states.  

For example, Louisiana requires that documentation of all constituents added downhole in 

conjunction with drilling and workover operations [See LA Title 33, Part IX (708)(c)(3)(h)].  

Colorado requires the chemicals used to treat injection water to be reported [See 316A COGCC 

Form 14].  The Bureau of Land Management requires reporting of the amounts and types for 

“Acid, Fracture, Treatment, Cement Squeeze, etc.” on its well completion reports [See BLM 

Form 3160-4].  

EDF would welcome the opportunity to work with the committee on modest language changes 

to ensure eventual agency rules meet the intent of the legislation and largely model the 

chemical disclosure methodologies that have been developed through cooperative efforts 

between environmental groups and industry, as outlined in the previous section of these 

comments. 

Waste Characterization 

SB315 proposes language to ensure injection well operators are aware of the chemicals used in drilling, 

stimulating, servicing, operating and plugging a well before accepting brine from that well.  This is 

useful, but it does not account for the fact that produced water will contain contaminants beyond the 

chemicals that were sent down hole – including salts, metals, hydrocarbons, non-hydrocarbon organics 

and, potentially, naturally occurring radioactive materials – contaminants that may be picked up from 



the formation or that may be formed through interactions between oil field chemicals and formation 

materials.2 

Moreover, SB315 only contemplates one disposal method – deep well injection.  Whereas, produced 

water could ultimately go to reuse in subsequent wells, treatment and surface discharge, land 

application, road spreading and other forms of reuse.  Likewise, the bill does not contemplate 

characterization, tracking and public reporting of wastes other than produced water – though other 

wastes such as drill cuttings, used drilling muds, and produced sands will carry a range of contaminants 

of concern. 

Without a complete picture of the chemical makeup of produced water and other wastes, it is difficult 

to ascertain whether a particular method of treatment or disposition is protective of human health and 

the environment.  The absence of such information may also handicap efforts to respond to and 

remediate accidental releases.  And without such information, we forgo the benefits of public disclosure 

outlined at the top of these comments. 

It is not our goal here to recommend particular protocols or conditions for characterizing, tracking and 

public reporting of oil field wastes.  This is a complex topic that will require thoughtful, measured 

discussion between industry, legislators, regulators, environmental groups and the public to consider 

the questions of when operators should be required to characterize wastes, what types of analysis are 

appropriate for various situations, and what procedures need to be used for tracking and public 

reporting. 

Rather, our recommendation is that SB315 be amended to direct the DNR to gather stakeholder input, 

conduct a study and report to the General Assembly with recommendations for statutory and regulatory 

changes needed in order to implement requirements for the characterization of the chemical 

composition of wastes associated with production operations and for public reporting of that 

information. 

We would also note that having moving toward a reasonable and useful policy on waste characterization 

would not place Ohio outside the norm.  Pennsylvania, for example, requires operators to perform 

chemical analyses of residual wastes and report them annually to the state (See Pa. Code 287.54).  

Louisiana requires E&P waste characterization and reporting of disposal methods (See La. Code 

43:XIX.503A).  Colorado provides the Oil & Gas director discretion to require sampling and analysis of oil 

field wastes under certain circumstances; and as a matter of practice the Colorado Oil & Gas 

Conservation Commission reports requiring waste characterization under the authority provided by its 

900 Series Rules (See 900 Series and COGCC response to STRONGER questionnaire at p. 6 of: 

cogcc.state.co.us/Library/ HydroFracStronger / COGCC_Response_To_STRONGER_06132011.pdf). 

                                            
2
  Attached at the bottom of these comments are three tables from the 2011 Bureau of Reclamation report, “Oil 

and Gas Produced Water Management and Beneficial Use in the Western United States.” These tables illustrate 
contaminants of potential concern in produced water. 



Likewise, New York has in its proposed rules a requirement for operators to characterize and report 

wastes (See proposed 6 NYCRR Part 750-3.12). 

Conclusion 

Ohio is in an enviable position.  It sits atop a tremendous energy resource that has the potential 

to bring much-needed economic development.  It can even have an environmental upside if – 

and this is a big if – it’s done right.  Importantly, Ohio has the advantage of being able to learn 

from the successes and missteps of states that have already undergone intensive development 

of shale resources. 

EDF is impressed with the thoughtfulness with which the General Assembly and the Kasich 

Administration have approached these issues – through measures put in place by SB165 in the 

128th General Assembly, through a range of agency actions taken under the Governor’s 

leadership and through the measures put forward in SB315. 

These measures don’t anticipate and won’t solve every challenge that Ohio will face as 

development of the Utica shale intensifies, but they represent a very good start.  EDF looks 

forward to working with members of this committee, leadership in the General Assembly and 

the Kasich Administration to improve and refine this legislation going forward. 

Thank you again for the opportunity to appear on SB315.  I would be happy to address any 

questions related to my testimony. 

  

 



 



 



 



 



 



 



 



 



 

Source: International Petroleum Industry Environmental Conservation Association and 

International Oil & Gas Producers report, “Drilling fluids and health risks management: A guide 

for drilling personnel, managers and health professionals in the oil and gas industry.”  OGP 

Report Number 396.  2009. 



 

 



 

Source: U.S. Department of Interior Bureau of Reclamation, Reclamation: Managing Water in 

the West, Science and Technology Program Report No. 157, “Oil and Gas Produced Water 

Management and Beneficial Use in the Western United States,” September 2011. 

 

 

 

 


