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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), Petitioners National Coalition for Advanced
Transportation, Advanced Energy Economy, Calpine Corporation, Consolidated
Edison, Inc., National Grid USA, New York Power Authority, and Power
Companies Climate Coalition (in Nos. 20-1174, 20-1176, 20-1177) state as follows:

A. Parties and Amici

Petitioners:

No. 20-1145: Competitive Enterprise Institute, Anthony Kreucher, Walter M.
Kreucher, James Leedy, Marc Scribner.

No. 20-1167: State of Delaware; People of the State of Michigan; State of
New Mexico; City of Los Angeles; City of New York; City and County of San
Francisco; State of California; State of Colorado; State of Connecticut; State of
Hawaii; State of Illinois; State of Maine; State of Maryland; State of Minnesota;
State of Nevada; State of New Jersey; State of New York; State of Rhode Island;
State of Vermont; State of Wisconsin; District of Columbia; Commonwealth of
Virginia; Commonwealth of Massachusetts; State of North Carolina; State of
Oregon; Commonwealth of Pennsylvania; State of Washington; City and County of
Denver.

No. 20-1168: Natural Resources Defense Council, Inc.; Center for Biological

Diversity; Chesapeake Bay Foundation, Inc.; Communities for a Better
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Environment; Conservation Law Foundation; Consumer Federation of America;
Environment America; Environmental Defense Fund; Environmental Law and
Policy Center; Public Citizen, Inc.; Sierra Club; Union of Concerned Scientists.

No. 20-1169: Environmental Defense Fund; Center for Biological Diversity;
Chesapeake Bay Foundation, Inc.; Communities for a Better Environment;
Conservation Law Foundation; Consumer Federation of America; Environment
America; Environmental Law and Policy Center; Natural Resources Defense
Council, Inc.; Public Citizen, Inc.; Sierra Club.

No. 20-1173: South Coast Air Quality Management District; Bay Area Air
Quality Management District; Sacramento Metropolitan Air Quality Management
District.

No. 20-1174: National Coalition for Advanced Transportation.

No. 20-1176: Advanced Energy Economy.

No. 20-1177: Calpine Corporation; Consolidated Edison, Inc.; National Grid
USA; New York Power Authority; Power Companies Climate Coalition.

No. 20-1230: Clean Fuels Development Coalition; Environmental and
Energy Study Institute; The Farmers’ Educational & Cooperative Union of America,
d/b/a National Farmers Union; Farmers Union Enterprises, Inc.; Glacial Lakes

Energy, LLC; Governors' Biofuels Coalition; Montana Farmers Union; North

1
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Dakota Farmers Union; Siouxland Ethanol, LLC; South Dakota Farmers Union;
Urban Air Initiative, Inc.

Respondents:

No. 20-1145, 20-1173: National Highway Traffic Safety Administration;
James C. Owents, in his official capacity as Acting Administrator, National Highway
Traffic Safety Administration; Environmental Protection Agency; Andrew Wheeler,
in his official capacity as Administrator of the Environmental Protection Agency.

Nos. 20-1167, 20,-1174, 20-1176: Andrew Wheeler, in his official capacity
as Administrator, United States Environmental Protection Agency; United States
Environmental Protection Agency; Elaine L. Chao, in her official capacity as
Secretary, United States Department of Transportation; United States Department of
Transportation; James C. Owens, in his official capacity as Acting Administrator,
National Highway Traffic Safety Administration; National Highway Traffic Safety
Administration.

No. 20-1168: Andrew Wheeler, in his official capacity as Administrator of
the United States Environmental Protection Agency; Environmental Protection
Agency.

No. 20-1169: James C. Owens, in his official capacity as Acting

Administrator of the National Highway Traffic Safety Administration; Elaine L.
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Chao, in her official capacity as Secretary of the United States Department of
Transportation; National Highway Traffic Safety Administration.

Nos. 20-1177, 20-1230: United States Environmental Protection Agency;
United States Department of Transportation; National Highway Traffic Safety
Administration.

Intervenors:

No. 20-1145: Alliance for Automotive Innovation; Bay Area Air Quality
Management District; City and County of Denver; Commonwealth of
Massachusetts; Commonwealth of Pennsylvania; Commonwealth of Virginia;
Conservation Law Foundation; Consumer Federation of America; District of
Columbia; Environment America; Environmental Defense Fund; Environmental
Law and Policy Center; Ingevity Corporation; Natural Resources Defense Council,
Inc.; Public Citizen, Inc.; Sacramento Metropolitan Air Quality Management
District; Sierra Club; South Coast Air Quality Management District; State of
California; State of Colorado; State of Connecticut; State of Hawaii; State of Illinois;
State of Maine; State of Maryland; State of Minnesota; State of Nevada; State of
New Jersey; State of New York; State of North Carolina; State of Oregon; State of
Rhode Island; State of Vermont; State of Washington; State of Wisconsin; and

Union of Concerned Scientists.

v
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American Honda Motor Co., Inc., BMW of North America, LLC, Ford Motor
Company, Rolls-Royce Motor Cars NA, LLC, and Volkswagen Group of America,
Inc. also intervened in all consolidated cases solely with respect to the issue of
remedy.

Amici Curiae:

No individuals or entities have sought leave to participate as amicus curiae.
On December 21, 2020, all parties in these consolidated cases consented to the filing
of amicus briefs provided amici comply with Federal Rule of Appellate Procedure
29, District of Columbia Circuit Rule 29, and applicable orders of this Court.

B. Ruling Under Review

These cases involve challenges to an action by the United States
Environmental Protection Agency (83 Fed. Reg. 16,077 (Apr. 13, 2018)) as well as
subsequent actions of the United States Environmental Protection Agency and
Administrator Andrew Wheeler and respondents United States Department of
Transportation, Secretary FElaine L. Chao, National Highway Traffic Safety
Administration, and Deputy Administrator James C. Owens (collectively referred to
herein as “NHTSA”) which were jointly published as “The Safer Affordable Fuel-
Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and

Light Trucks” at 85 Fed. Reg. 24,174, on April 30, 2020.
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C. Related Cases

By Orders on May 28, 2020, May 29, 2020, June 1, 2020, and July 1, 2020,
this Court consolidated the cases filed by the petitioners listed above in Nos. 20-
1167, 20-1168, 20-1169, 20-1173, 20-1174, 20-1176, 20-1177, and 20-1230 into

Lead No. 20-1145. Petitioners are not aware of any other related cases.

Dated: January 14, 2021 Respectfully submitted,
/s/ Kevin Poloncarz /s/ Stacey L. VanBelleghem
Kevin Poloncarz Stacey L. VanBelleghem
Donald L. Ristow Robert A. Wyman, Jr.
Jake Levine Devin M. O’Connor
COVINGTON & BURLING LLP Ethan Prall

Salesforce Tower LATHAM & WATKINS LLP
415 Mission Street, 54th Floor 555 Eleventh Street, NW
San Francisco, CA 94105-2533 Suite 1000

(415) 591-7070 Washington, DC 20004
kpoloncarz@cov.com (202) 637-2200

Counsel for Advanced Energy Economy, stacey.vanbelleghem@lw.com

Calpine Corporation, Consolidated Counsel for National Coalition for
Edison, Inc., National Grid USA, New  Advanced Transportation

York Power Authority, and Power

Companies Climate Coalition

/s/ Jeffery S. Dennis

Jeffery S. Dennis

Managing Director and General Counsel
Advanced Energy Economy

1000 Vermont Ave., NW, Suite 300
Washington, DC 20005

(202) 383-1950

jdennis@aee.net

Counsel for Advanced Energy Economy
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RULE 26.1 CORPORATE DISCLOSURE STATEMENT FOR
PETITIONER NATIONAL COALITION FOR ADVANCED
TRANSPORTATION

Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rule
26.1, Petitioner National Coalition for Advanced Transportation (“Transportation
Coalition™) states as follows:

The National Coalition for Advanced Transportation is a coalition of
companies and non-profit organizations that supports electric vehicle and other
advanced transportation technologies and related infrastructure, including business
leaders engaged in energy supply, transmission, and distribution; vehicle and
component design and manufacturing; and charging infrastructure production and
implementation, among other activities. The Transportation Coalition is an
unincorporated association and does not have a parent corporation. No publicly-
held entity owns 10% or more of the Transportation Coalition.

The Transportation Coalition currently has the following members:

e Atlantic City Electric
e Baltimore Gas & Electric

e ChargePoint

Transportation Coalition member Center for Climate and Energy Solutions is not
participating in this litigation, because the organization does not participate in
litigation as a matter of general practice.

vii
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Commonwealth Edison Company
Delmarva Power

Edison International

EVgo

Exelon Corporation

Pacific Gas and Electric Company
PECO

PEPCO

Plug In America

Portland General Electric

Rivian Automotive

Sacramento Municipal Utility District

Tesla, Inc.

viii
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Dated: January 14, 2021 Respectfully submitted,

/s/ Stacey L. VanBelleghem
Stacey L. VanBelleghem
Robert A. Wyman, Jr.
Devin M. O’Connor

Ethan Prall

LATHAM & WATKINS LLP
555 Eleventh Street, NW
Suite 1000

Washington, DC 20004
(202) 637-2200
stacey.vanbelleghem@Iw.com

Counsel for National Coalition for
Advanced Transportation

X
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RULE 26.1 DISCLOSURE STATEMENT FOR
PETITIONER ADVANCED ENERGY ECONOMY

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and
Circuit Rule 26.1, Petitioner Advanced Energy Economy provides the following
disclosure statement.

Advanced Energy Economy (“AEE”) certifies that AEE is a not-for-profit
business association dedicated to making energy secure, clean, and affordable.
AEE does not have any parent companies or issue stock, and no publicly held
company has a 10% or greater ownership interest in AEE.

Dated: January 14, 2021 Respectfully submitted,

/s/ Kevin Poloncarz

Kevin Poloncarz

Donald L. Ristow

Jake Levine

COVINGTON & BURLING LLP
Salesforce Tower

415 Mission Street, 54th Floor
San Francisco, CA 94105-2533
(415) 591-7070
kpoloncarz@cov.com

/s/ Jeffery S. Dennis

Jeffery S. Dennis

Managing Director and General Counsel
Advanced Energy Economy

1000 Vermont Ave., NW, Suite 300
Washington, D.C. 20005

(202) 383-1950

jdennis(@aee.net

Counsel for Advanced Energy Economy
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RULE 26.1 DISCLOSURE STATEMENT FOR PETITIONERS CALPINE
CORPORATION, CONSOLIDATED EDISON, INC., NATIONAL GRID
USA, NEW YORK POWER AUTHORITY, AND POWER COMPANIES

CLIMATE COALITION

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and
Circuit Rule 26.1, Petitioners Calpine Corporation, Consolidated Edison, Inc.,
National Grid USA, New York Power Authority, and Power Companies Climate
Coalition provide the following disclosure statements.

Calpine Corporation (“Calpine™) certifies that it is a privately held
corporation. CPN Management, LP owns 100 percent of the common stock of
Calpine. Volt Parent GP, LLC is the General Partner of CPN Management, LP.
Energy Capital Partners III, LLC owns the controlling interest in Volt Parent GP,
LLC. Calpine is among America’s largest generators of electricity from natural gas
and geothermal resources, with 77 power plants in operation or under construction
in 16 U.S. states and Canada, amounting to nearly 26,000 megawatts of generating
capacity. Calpine also provides retail electric service to customers in competitive
markets throughout the U.S., including an additional seven states (beyond those in
which it operates generation resources), through its subsidiaries Calpine Energy
Solutions and Champion Energy Services.

Consolidated Edison, Inc. (“Con Edison”) states that it is a holding
company that owns several subsidiaries, including Consolidated Edison Company

of New York, Inc., which delivers electricity, natural gas and steam to customers

X1
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in New York City and Westchester County, Orange & Rockland Utilities, Inc.,
which together with its subsidiary, Rockland Electric Company, delivers electricity
and natural gas to customers primarily located in southeastern New York State and
Northern New Jersey, and Con Edison Clean Energy Business, Inc., which, through
its subsidiaries, develops, owns, and operates renewable and energy infrastructure
projects and provides energy-related products and services to wholesale and retail
customers and has more than 2,600 megawatts of utility-scale solar and wind
generation capacity in service, with a footprint spanning 17 states. Con Edison has
outstanding shares and debt held by the public and may issue additional securities
to the public. Con Edison has no parent corporation and no publicly held company
has a ten percent or greater ownership interest in it.

National Grid USA states that it is a holding company with regulated direct
and indirect subsidiaries engaged in the transmission, distribution and sale of
electricity and natural gas and the generation of electricity. It is the direct or indirect
corporate parent of several subsidiary electric distribution companies, including
Massachusetts Electric Company, Nantucket Electric Company, Niagara Mohawk
Power Corporation and The Narragansett Electric Company. National Grid USA is
also the direct corporate parent of National Grid Generation LLC, which supplies
capacity to, and produces energy for, the use of customers of the Long Island Power
Authority. All of the outstanding shares of common stock of National Grid USA are

Xii
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owned by National Grid North America Inc. All of the outstanding shares of
common stock of National Grid North America Inc. are owned by National Grid
(US) Partner 1 Limited. All of the outstanding ordinary shares of National Grid (US)
Partner 1 Limited are owned by National Grid (US) Investments 4 Limited. All of
the outstanding ordinary shares of National Grid (US) Investments 4 Limited are
owned by National Grid (US) Holdings Limited. All of the outstanding ordinary
shares of National Grid (US) Holdings Limited are owned by National Grid plc.
National Grid plc is a public limited company organized under the laws of England
and Wales, with ordinary shares listed on the London Stock Exchange, and
American Depositary Shares listed on the New York Stock Exchange. No publicly
held corporation directly owns more than 10 percent of National Grid plc’s
outstanding ordinary shares.

New York Power Authority (“NYPA”) states that it is a New York State
public-benefit corporation. It is the largest state public power utility in the United
States, with 16 generating facilities and more than 1,400 circuit-miles of
transmission lines. NYPA sells electricity to more than 1,000 customers, including
local and state government entities, municipal and rural cooperative electric systems,
industry, large and small businesses and non-profit organizations. NYPA has no
parent corporation and no publicly held company owns greater than 10 percent
ownership interest in it.

X111
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Power Companies Climate Coalition states that it is an unincorporated
association of companies engaged in the generation and distribution of electricity
and natural gas, organized to advocate for responsible solutions to address climate
change and reduce emissions of greenhouse gases and other pollutants, including
through participation in litigation concerning federal regulation. Its members
include the Los Angeles Department of Water and Power (“LADWP”), Seattle City
Light, NYPA, as well as Con Edison, National Grid USA and each of their respective
subsidiaries, as enumerated and described elsewhere in this disclosure statement.”

LADWP states that it is a vertically integrated publicly-owned electric utility
of the City of Los Angeles, serving a population of over 4 million people within a
465 square mile service territory covering the City of Los Angeles and portions of
the Owens Valley. LADWP is the third largest electric utility in the state, one of
five California balancing authorities, and the nation’s largest municipal utility.

LADWP owns and operates a diverse portfolio of generation, transmission, and

Other members of Power Companies Climate Coalition, including Exelon
Corporation and its subsidiaries (Atlantic City Electric Company, Baltimore Gas and
Electric Company, Commonwealth Edison Company, Constellation, Delmarva
Power, Exelon Generation Company, PECO, and Potomac Electric Power), Pacific
Gas and Electric Company, and Sacramento Municipal Utility District, are
participating in litigation challenging these actions as members of the National
Coalition for Advanced Transportation. Power Companies Climate Coalition
members Public Service Enterprise Group Incorporated and its subsidiaries (PSEG
Energy Resources & Trade, PSEG Fossil, PSEG Nuclear, PSEG Power, and Public
Service Electric and Gas Company) are not participating in this litigation.

X1V
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distribution assets across several states. LADWP’s diverse portfolio includes

electricity produced from natural gas, hydropower, coal, nuclear, wind, biomass,

geothermal, and solar energy resources. LADWP owns and/or operates the majority

of its conventional generating resources, with a net dependable generating capacity

of 7,967 megawatts. Its transmission system, which includes more than 3,700

circuit-miles of transmission lines, transports power from the Pacific Northwest,

Utah, Wyoming, Arizona, Nevada, and elsewhere within California to the City of

Los Angeles. LADWP’s mission is to provide clean, reliable water and power in a

safe, environmentally responsible, and cost-effective manner.

Dated: January 14, 2021
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Respectfully submitted,

/s/ Kevin Poloncarz

Kevin Poloncarz

Donald L. Ristow

Jake Levine

COVINGTON & BURLING LLP
Salesforce Tower

415 Mission Street, 54th Floor
San Francisco, CA 94105-2533
(415) 591-7070
kpoloncarz@cov.com

Counsel for Calpine Corporation,
Consolidated Edison, Inc., National Grid
USA, New York Power Authority, and Power
Companies Climate Coalition
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JURISDICTIONAL STATEMENT
Industry Petitioners adopt the Jurisdictional Statement appearing in the brief
of State and Local Government Petitioners (“State Petitioners Brief”).
ISSUES PRESENTED
Industry Petitioners adopt the State Petitioners Brief’s Issues Presented.
STATUTES AND REGULATIONS
Pertinent statutes and regulations are reproduced in Volume A of the
Addendum to the State Petitioners Brief.
STATEMENT OF THE CASE
Industry Petitioners adopt the State Petitioners Brief’s Statement of the Case.
INTRODUCTION AND SUMMARY OF ARGUMENT
The transportation and energy sectors are undergoing transformational change
as electric and other advanced vehicle technologies provide cleaner, more efficient
alternatives to the internal combustion engine. Electric vehicles powered by an
increasingly clean electricity grid do not themselves emit carbon dioxide or other
harmful pollutants, and their deployment is essential to fight climate change.
Electric vehicles also cost consumers less and have several other advantages over
their gas-fueled counterparts. They offer consumers reduced maintenance costs,

passive fueling, superior performance, and rapidly expanding new model choices
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that align with consumer preferences. Over the last decade, the cost of electric
vehicle technologies has fallen dramatically, while their capabilities have advanced.

Industry Petitioners are leading this transformation. Collectively, they have
invested billions of dollars in electric vehicle technology, charging infrastructure,
and improvements to the electric grid needed to fuel electric vehicles with
increasingly clean power sources. The market penetration of electric vehicles is on
track to far exceed the levels the United States Environmental Protection Agency
(“EPA”) deemed necessary when it affirmed that its pre-existing standards remained
appropriate four years ago.

Despite this, in April 2020, EPA and the National Highway Traffic Safety
Administration (“NHTSA”) (collectively, the “Agencies”) finalized weaker
greenhouse gas emissions and fuel economy standards for vehicles (“Rollbacks™),
contrary to their respective statutory authorities. Nearly every major automaker has
projected that the industry’s future is electric; but the Agencies reject this reality and
instead conjure their own set of facts, in which electric vehicles remain a niche
product with little consumer appeal.

In their effort to justify the Rollbacks, the Agencies put a thumb on the scale
and effectively ignore the production and sales volume of Tesla Inc. (“Tesla”)—the
most successful electric vehicle manufacturer to-date—artificially inflating electric

vehicle costs. To support their claim that the pre-existing standards could cause
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automakers to produce vehicles consumers do not want, the Agencies distort the
record on consumer acceptance of electric vehicles, ignoring record-based evidence
that demonstrates strong consumer demand for a host of reasons beside fuel savings.
The Agencies also mischaracterize automakers’ reliance on credits—long a staple
of automakers’ strategy for meeting standards—as evincing the infeasibility of the
pre-existing standards, rather than a product of economic choices. Finally, the
Agencies disregard the inherent safety benefits of electric vehicles. The Agencies’
reasoning is irrational, arbitrary and grossly inconsistent with the record. The
Rollbacks must be vacated.
STANDING

National Coalition for Advanced Transportation (“Transportation Coalition™),
Advanced Energy Economy, and Power Companies Climate Coalition (collectively
“Industry Petitioners”) each have standing to challenge the Respondent Agencies’
Rollbacks because their members have such standing, their interests are germane to
the purpose of the Rollbacks and the claims asserted do not require participation of
individual members. See Sierra Club v. EPA, 292 F.3d 895, 898 (D.C. Cir. 2002).

Transportation Coalition member Tesla manufactures all-electric vehicles that

are sold throughout the United States, and is thus directly subject to the Standards
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established in the Rollback. See Mendelson Decl. §7 (ADD3-ADD4).! If a
petitioner “is ‘an object of the [agency] action (or forgone action) at issue’ . . . there
should be ‘little question’” regarding the petitioner’s standing. Sierra Club, 292
F.3d at 900 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 561-62 (1992)).
Under the Standards, electric vehicle manufacturers earn and sell tradable
compliance credits by producing vehicles that outperform the minimum
requirements. See, e.g., 85 Fed. Reg. 24,174, 24,209 (Apr. 30, 2020); Mendelson
Decl. § 9 (ADD6). In the Rollbacks, the Agencies weaken the Model Year 2021-
2026 Standards, which reduces the economic value of these credits for past over-
performance of the standards. Mendelson Decl. 499, 12-13 (ADD6, ADDS-ADD?9).

More broadly, Industry Petitioners seek to redress actual and imminent injury
to their investment-backed expectations; the Rollbacks cause that injury and the
requested relief would remedy it. See Lujan, 504 U.S. at 560-61; Carpenters Indus.
Council v. Zinke, 854 F.3d 1, 5 (D.C. Cir. 2017) (finding economic harm an injury-
in-fact for standing purposes). The pre-existing standards, which required
manufacturers to produce new vehicles with lower greenhouse gas emissions and
improved fuel economy, rewarded the production of vehicles that outperform the

minimum standards and played a critical role in driving investments in zero or low

' Industry Petitioners submit declarations in support of standing in the separate

Addendum filed herewith at ADD1-ADDI15. See D.C. Cir. Rule 28(7).
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greenhouse gas emissions vehicles and related infrastructure. Industry Petitioners
collectively have invested billions of dollars in electric vehicle technology and
infrastructure based on the pre-existing standards. See, e.g., Mendelson Decl. 4 10
(ADD7); Sutley Decl. 9 4, 8 (ADD11, ADD13). In the Rollbacks, the Agencies
issue new, weaker Standards for Model Years 2021-2026, see 85 Fed. Reg. at
24,186, which undermine incentives to develop and deploy electric vehicles and
related technologies. See Chamber of Commerce of the U.S. v. EPA, 642 F.3d 192,
200 (D.C. Cir. 2011) (imminent future harm sufficient to show standing). Because
the Rollbacks weaken the pre-existing standards so greatly that they effectively
require no fuel economy improvements beyond what market forces were already
projected to deliver, they eliminate a strong incentive in support of Industry
Petitioners’ efforts to support vehicle electrification and, in so doing, impede
realization of the benefits of their investments. See Sutley Decl. § 11 (ADD14-15).
ARGUMENT

I. The Agencies’ Treatment of Electric Vehicles and Related Technologies
Demonstrates That the Rollbacks Are Arbitrary and Capricious

The Agencies’ Rollbacks are arbitrary and capricious for the multitude of
reasons described in the State Petitioners Brief and Public Interest Petitioners Brief.
In addition, the Agencies’ treatment of electric vehicle and related technologies

alone would constitute fatal defects, as explained below.
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This Court will set aside an agency action if it is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with the law.” 5 U.S.C. §
706(2)(A). Under this standard, “the agency must examine the relevant data and
articulate a satisfactory explanation for its action including a ‘rational connection
between the facts found and the choice made.”” Motor Vehicle Mfrs. Ass’n of the
U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (citation omitted).
This Court has already held that, if EPA changes the pre-existing standards as it has
done in the Rollbacks, it “will be required to provide a reasoned explanation and
cannot ignore prior factual findings and the supporting record evidence contradicting
the new policy.” California v. EPA, 940 F.3d 1342, 1353 (D.C. Cir. 2019). The
Agencies have failed to provide a reasoned explanation and ignored factual findings
and record evidence, rendering the Rollbacks unlawful.

A.  The Agencies Significantly Overstated Electric Vehicle Costs

The Agencies rely on deeply flawed assumptions to significantly inflate
electric vehicle battery costs in a manner that undermines the cost-benefit analysis.
The Agencies use the BatPaC model, which projects battery costs based in part on
assumptions regarding manufacturing production volumes—the higher the
production volume, the lower the per-unit battery prices. 85 Fed. Reg. at 24,500-02.
While the Proposal assumed 100,000 units per manufacturing plant per year, the

final Rollbacks only assume 25,000 units. /d. at 24,500. The Agencies’ defense of
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this drastic reduction is illogical: they ignore the evidence-based 100,000 units
assumption because Tesla was the only entity that had so far achieved that volume.
See id. at 24,501-02 (acknowledging that Tesla had exceeded that volume in both
2018 and 2019). On this irrational basis, the Agencies unreasonably exclude “the
outlying and vertically integrated volumes of Tesla[.]” Id. at 24,501.

However, Tesla is an industry leader whose volumes demonstrate that larger
scale battery manufacturing is already occurring—and can continue to occur—at
lower cost. Tesla Comments at 4-5, 18-20, EPA-HQ-OAR-2018-0283-4186 (JA__,
__); Transportation Coalition Comments at 16, EPA-HQ-OAR-2018-0283-5067
(JA_ ). Itis irrational to exclude Tesla’s production data based on the company’s
success in selling zero-emission electric vehicles. As the record reflects, all evidence
points to battery production volumes continuing to increase and prices continuing to
fall dramatically. E.g., Transportation Coalition Comments at 15-17 (JA_ ); Tesla
Comments at 18-20 (JA ). That record evidence further refutes the Agencies’
25,000 units assumption. See id. The Agencies were required to take actual
production volumes and reductions in battery costs into account in determining the
Standards’ feasibility under their respective Congressional mandates.

The Agencies’ failure to do so is consequential. Their own analysis shows
that its 25,000 units assumption “has a significant impact on battery pack costs and

therefore it is important to use realistic production volume estimates for the battery
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pack cost analysis.” 85 Fed. Reg. at 24,502. Because battery-related costs are a
primary driver of electric vehicle costs, id. at 24,492; Transportation Coalition
Comments at 15 (JA ), the Agencies’ flawed approach leads them to overstate
electric vehicle technology costs. This and countless other errors in their cost-
benefit analysis result in Rollbacks that in reality impose net costs, not benefits, on
society. See State Petitioners Brief at 87-88, 94-95. The Agencies’ approach runs
contrary to the record and fails to show a “rational connection between the facts
found and the choice made.” State Farm, 463 U.S. at 43 (citation omitted).

B. The Agencies Arbitrarily Downplayed Consumer Acceptance of
Electric Vehicles and Growth in the Electric-Vehicle Market

Consumer interest in and demand for electric vehicles is rapidly increasing,
but the substantial evidence of this trend is conspicuously absent from the Agencies’
reasoning. In its place, the Agencies raise vague “concern[s]” regarding consumer
acceptance of electrification technologies, seeking to marginalize electric vehicles
as “a departure” from what car buyers have “traditionally” purchased. 85 Fed. Reg.
at 25,116. The Agencies’ efforts to characterize electric vehicles as exotic and to
sow doubt regarding consumer acceptance—in the face of record evidence to the
contrary—render the Rollbacks arbitrary and capricious.

While neither agency’s governing statute mandates consideration of consumer
acceptance or demand in determining an achievable level of emission reduction or

fuel economy, the Agencies erroneously assess consumer demand for electric
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vehicles solely through the lens of fuel savings, to the exclusion of electric vehicles’
other attributes. See id. Beyond fuel efficiency, which is central to NHTSA’s
statutory mandate of energy conservation, electric vehicles possess many unique
advantages that offer direct, tangible benefits. These include safer design,
significantly reduced maintenance costs, inherently superior acceleration, no tailpipe
emissions, quiet operation, and passive refueling at home and work. FE.g., Tesla
Comments at 14-16,22 (JA_, ). These are positive differentiators that contribute
to consumer demand for electric vehicles, which the Agencies simply ignore.
Electric vehicles likewise do not require consumers to sacrifice performance,
utility or other features found in vehicles they have “traditionally” purchased. 85
Fed. Reg. at 25,116. Batteries and power cords are not novel and are compatible
with all vehicle classes and types, with dozens of plug-in models already available
and many more in the production pipeline. Transportation Coalition Comments 10-
12 (JA_ ). By 2022, at least 81 models will be on the market, including many SUVs,
crossovers and pickup trucks. M.J. Bradley & Associates, Electric Vehicle Market
Status Update at 7-9, EPA-HQ-OAR-2018-0283-7561 (JA_ ). EPA’s vague claim
that the degree of electrification required by the pre-existing standards “could lead

to automotive companies needing to change the choice of vehicle types they are able
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to offer to consumers” is therefore baseless. 85 Fed. Reg. at 25,116.> NHTSA
concedes as much when it identifies several pickup-truck models currently in
development, including an all-electric version of the best-selling truck in the United
States, the Ford F-150. Id. at 25,229, n.3307. In fact, a report cited by NHTSA in
describing the all-electric F-150 notes that a prototype demonstrated the superior
power and torque of an electric motor by towing 10 double-decker freight-train cars
loaded with 42 conventional F-150s inside, for a combined weight of over a million
pounds. /d. In sum, vehicle manufacturers can and will meet consumer demand by
producing plug-in models that satisfy consumer preferences, without sacrificing
utility or performance.

Although the Agencies try hard to engineer doubt regarding consumer
acceptance of electric vehicles, they provide no citation to studies that quantify
obstacles to consumer acceptance or future demand. Record evidence
overwhelmingly demonstrates increasing consumer interest in electric vehicles. A
2018 survey by AAA found that 20 percent of Americans will “likely” go electric
for their next vehicle purchase, up from 15 percent the year before. Transportation

Coalition Comments at 18 (JA_ ). A separate report by McKinsey & Company

2 As discussed infira at 14-16 and in the State Petitioners Brief at 80-82, 84, there is
also no merit to EPA’s claim that use of credits in the 2016 and 2017 model years
for compliance flexibility demonstrates infeasibility.
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found a comparable 29 percent are considering purchasing an electric vehicle, while
data compiled by Consumer Federation of America likewise demonstrate increasing
year-over-year consumer interest in purchasing electric vehicles. Id. Data from a
coalition of consumer groups similarly demonstrate “strong interest” in electric
vehicles, with survey results showing that 57 percent of consumers are willing to
pay more for one than a comparable gasoline-fueled vehicle. Consumer Groups
Comments at 71-72, EPA-HQ-OAR-2018-0283-5693 (JA_ ).

Put simply, a sizeable and expanding segment of consumers want to purchase
electric vehicles. Against this evidence, it is both disingenuous and arbitrary for the
Agencies to conclude that “significant further electrification of the fleet is not
practicable at this time due to concerns about consumer acceptance,” 85 Fed. Reg.
at 25,256, and that the “unknown degree of consumer acceptance” of electric
vehicles warrants the Rollbacks, id. at 24,176.

Growing consumer interest in electric vehicles is also proven by actual sales.
Annual sales of plug-in vehicles in the United States have grown from 18,000
vehicles in 2011, to well over 300,000 in 2018. Transportation Coalition Comments
at 9 (JA_); BloombergNEF Electric Vehicle Outlook at 32-33, EPA-HQ-OAR-
2018-0283-7561 (JA_ ). This reflects growth not only in raw numbers, but as a
percentage of total light-duty vehicles sold, rising from less than 0.2 percent in 2011

to 2 percent in 2018. Id. It also comes despite static overall light-duty vehicle sales
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in the U.S., relatively stable and low gasoline prices, and with a significant segment
of consumers still lacking familiarity with electric vehicles. Transportation
Coalition Comments at 18 (JA ).

Market penetration is widely forecast to continue expanding, as consumer
awareness grows and prices decline. Electric vehicles are projected to hold a 4.7
percent share of the light-duty vehicle market by 2023 and to reach full price parity
(without incentives) with gasoline-fueled vehicles by 2025. BloombergNEF at 33
(JA_); M.J. Bradley & Associates at 11-12 (JA_ ). Further, there is broad analyst
agreement that plug-in vehicle sales will continue rising significantly; according to
one projection, plug-in vehicles will comprise 32 percent of sales in 2030, before
eventually surpassing sales of gasoline-fueled vehicles entirely. BloombergNEF at
33 (JA ). This is neither controversial nor disputed; “[n]early every major
automaker has, in some form or another, publicly indicated that they believe the
future of the automotive industry is electric.” ICCT Comments at 14, EPA-HQ-
OAR-2018-0283-5456 (JA_ ).

The Agencies’ rationale for weakening the pre-existing standards based on
their purported concerns regarding consumer acceptance of electric vehicles is all
the more disingenuous, given the low penetration rates they project would be needed
to achieve those standards. When EPA previously determined that its pre-existing

standards remained appropriate in 2017, it found that they would require “very low

12
(Page 34 of Total)



USCA Case #20-1145  Document #1880207 Filed: 01/14/2021  Page 35 0f 41

levels” of electrification—a plug-in vehicle penetration rate of 5 percent by 2025.
Final Determination at 4 (JA ). Upon finalizing the Rollbacks, the Agencies
project that their pre-existing standards would still only require a 6.1 percent
penetration rate to comply with EPA’s program in model year 2030 and a 7.9 percent
penetration rate to meet NHTSA’s program during that same year. 85 Fed. Reg. at
24,926, 24,976. As demonstrated above, electric vehicle penetration is projected to
dramatically exceed these levels. See BloombergNEF at 33 (JA_ ) (projecting 32
percent market-penetration by 2030).

Yet, in the Rollbacks, EPA concludes that its Standards will require no more
than a 3.9 percent penetration rate for plug-in vehicles in 2030, which it says is “more
in line” with what it “believes is a more appropriate projected level of market
penetration.” Id. at 25,107. EPA provides no explanation for why a 3.9 percent
penetration rate is more appropriate, or why, given the dramatically higher
penetration rates projected by market analysts, its projected 6.1 percent penetration
rate to meet its pre-existing standards for 2030 is infeasible. In premising the
Rollbacks upon unrealistically low penetration rates and baseless concerns about
consumer acceptance of electric vehicles, the Agencies’ conclusions are unmoored

from reality, arbitrary and capricious.
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C. The Agencies’ Treatment of Compliance Credits and Advanced
Technology Incentives Is Unreasonable

Credit banking and trading are an essential part of both EPA’s Clean Air Act
and NHTSA’s Energy Policy and Conservation Act regulatory regimes; they provide
flexibility for manufacturers to choose compliance pathways that minimize cost and
maximize efficiency, and reward the production of vehicles that outperform the
minimum standards. See 49 U.S.C. § 32903; 77 Fed. Reg. 62,624, 62,648-49 (Oct.
15, 2012). The Rollbacks turn the function of the credit provisions on its head as
justification to weaken the pre-existing standards. The Agencies incorrectly claim
that manufacturers’ use of banked credits from previous years to achieve compliance
with the Model Year 2016 and 2017 pre-existing standards demonstrates their
infeasibility. See 85 Fed. Reg. at 25,116-17, 25,183-84. On the contrary,
manufacturers’ use of credits simply shows regulated entities making calculated
compliance decisions, as the regulatory system intended.

Furthermore, EPA’s decision not to adopt certain advanced technology credit
multipliers is internally inconsistent and lacks a reasoned explanation. In 2012 when
EPA issued the Model Year 2017-2025 Standards, EPA adopted advanced
technology “multiplier” incentives for all-electric, plug-in hybrid electric, fuel cell,
and compressed natural gas vehicles sold in Model Years 2017-2021. 77 Fed. Reg.
at 62,628, 62,813. For example, a manufacturer that sold a battery electric vehicle

in 2019 would receive compliance credit for a vehicle with zero grams of carbon
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dioxide emissions per mile (because this type of vehicle does not emit tailpipe carbon
dioxide) multiplied by two as a result of the 2.0 multiplier incentive applicable under
the 2019 Standard. See id. EPA intentionally adopted these credit multipliers to
spur early adoption of advanced technologies to increase potential for significant
long-term emissions reductions despite fewer emissions reductions in the short-term.
Id. at 62,813.

Extension and enhancement of the advanced technology credit multipliers
would incentivize investment in zero-emissions technologies, both ensuring lower
emissions in future model years (by accelerating the introduction of advanced
technologies at scale) and reducing manufacturer compliance burdens, consistent
with EPA’s Clean Air Act obligations. Transportation Coalition Comments at 6-7
(JA_ ). Throughout the Rollbacks, the Agencies incorrectly insist that electric
vehicle and other advanced vehicle technologies have not been adopted at significant
levels.> Supra at 8-13. Yet, EPA ignores the benefits of extending the credit
multipliers beyond Model Year 2021, instead claiming to be concerned that the
multipliers “would reduce the emissions benefits associated with the program.” 85
Fed. Reg. at 25,208. Meanwhile, EPA expresses no such concern when adopting

incentives for “off-cycle” technologies and natural gas vehicles, and more generally

3 Industry Petitioners disagree with the Agencies’ characterization of future electric
vehicle market penetration. Supra at 8-13.
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when weakening the pre-existing standards through the Rollbacks. EPA justifies its
adoption of a 2.0 credit multiplier for natural gas vehicles based on the lack of such
vehicle offerings in the market. Id. at 25,211. But EPA’s attempt to distinguish
other alternative fuel vehicles on the basis that such vehicles “are increasingly
available in the light-duty marketplace” plainly contradicts its positions elsewhere
in the Rollbacks, rendering its decision arbitrary and capricious. See id.; supra at 8-
13.

EPA simply disregards the potential for significant long-term environmental
benefits of adopting the credit multiplier for all electric, plug-in hybrid electric, and
fuel cell vehicles, which the agency recognized in the 2012 rulemaking. Again,
EPA’s disparate treatment of such vehicles under the Rollbacks is inconsistent with
the intent of the Clean Air Act and is arbitrary and capricious.

D. The Agencies Failed to Consider the Safety Benefits of Electric
Vehicles

In addition to the numerous flaws in the Agencies’ safety analyses explained
in the State Petitioners Brief, the Agencies fail to meaningfully consider the safety
advantages of electric vehicles in the Rollbacks. As Tesla described in its comments,
“the basic characteristics of [electric vehicle] design, including small or no motors
in front, large crush space for energy absorption, lack of combustible fuel, and low
centered batteries that result in extremely low center of gravity and nearly perfect

weight distribution, mean they are [t]he safest vehicles in the world.” Tesla
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Comments at 22 (JA_); see also id. at 21-29 (JA__ ). The Agencies fail entirely to
consider these comments on substantial safety benefits of electric vehicles as
compared to internal combustion engine vehicles. This oversight renders the
Agencies’ decision arbitrary and capricious, particularly given the Agencies’
reliance on the purported safety benefits of this action entitled the “Safer Affordable
Fuel-Efficient (SAFE) Vehicles Rule.” 85 Fed. Reg. at 24,174 (emphasis added);
see State Farm, 463 U.S. at 43 (“an agency rule would be arbitrary and capricious if

the agency . . . entirely failed to consider an important aspect of the problem”).
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CONCLUSION

For the foregoing reasons, the Court should grant the Petitions for Review.
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ORAL ARGUMENT NOT YET SCHEDULED
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
COMPETITIVE ENTERPRISE
INSTITUTE, et al.,
Petitioners,
V.
NATIONAL HIGHWAY TRAFFIC
SAFETY ADMINISTRATION, et al. Case Nos. 20-1145,
and consolidated cases
Respondents,
ALLIANCE FOR AUTOMOTIVE
INNOVATION, et al.,
Intervenors.
DECLARATION OF JOSEPH MENDELSON, 111
I, Joseph Mendelson, 1ll, do hereby declare that the following statements

made by me under oath are true and accurate to the best of my knowledge,

information, and belief:

1. I am Senior Counsel, Public Policy and Business Development at Tesla,

Inc. (“Tesla”). I am responsible for Tesla’s policy positions and interventions related

to the United States Environmental Protection Agency’s (“EPA”) light-duty vehicle

greenhouse gas vehicle emissions standards and National Highway Traffic Safety
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Administration (“NHTSA”) corporate average fuel economy standards
(“Standards”). I managed Tesla’s participation in the regulatory process, including
drafting and submitting written comments opposing EPA’s and NHTSA’s
(collectively, the “Agencies”) weakening of the Model Year 2021-2026 Standards
which Petitioners have challenged in this case.

2. Tesla is a member of the National Coalition for Advanced
Transportation (“Transportation Coalition”).

3. Tesla is a publicly traded corporation, incorporated in the State of
Delaware on July 1, 2003, with headquarters located at 3500 Deer Creek Road, Palo
Alto, CA 94304.

4. Tesla’s mission is to accelerate the world’s transition to sustainable
energy. Moreover, Tesla believes the world will not be able to solve the climate
change crisis without directly reducing air pollutant emissions—including carbon
dioxide and other greenhouse gases—from the transportation and power sectors.

5. To accomplish its mission, Tesla designs, develops, manufactures, and
sells high-performance fully electric vehicles and energy generation and storage
systems, installs and maintains such systems, and sells solar electricity. Tesla
currently produces and sells four fully electric vehicles: the Model S sedan, the
Model X sport utility vehicle, the Model 3 sedan, and the Model Y mid-sized SUV.

Less than four years after its first delivery to customers, the Tesla Model 3 is now
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one of the top ten best selling cars in America and, based on registration data, in the
first quarter of 2020 became the best-selling car across all passenger segments in
California.! Tesla vehicles have also received a number of distinctions, including
the Model 3 being included in Consumer Reports’ 2020 “Top Picks” List and the
Model S being named Motor Trend’s Ultimate Car of the Year.

6. Tesla has made significant investments to establish, and continues to
grow, a large network of retail stores, vehicle service centers, and electric vehicle
charging stations to accelerate and support the widespread adoption of its vehicle
products.

7. In the United States, Tesla conducts vehicle manufacturing and
assembly operations at its factory in Fremont, CA, and produces electric drive trains
and manufactures advanced battery packs, as well as Tesla’s energy storage
products, at its Gigafactory Nevada in Sparks, NV. It also builds and services highly
automated, high-volume manufacturing machinery at its facility in Brooklyn Park,

MN, and operates a tool and die facility in Grand Rapids, MI. Tesla produces solar

1 See, e.g., Sean Szymkowski, Tesla Model 3 was California’s best selling car
through first quarter: The electric sedan found more buyers than any rivaling luxury
car, and even mass-market sedans and crossovers, CNET: Roadshow (June 1,
2020), https://www.cnet.com/roadshow/news/tesla-model-3-california-best-selling-
car/#:~:text=Tesla%20Model%203%20was%20California's%20best%20selling%?2
Ocar%20through%20first,mass%2Dmarket%20sedans%20and%20crossovers
(citing data from the California New Car Dealers Association).
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energy and vehicle charging products at its Gigafactory New York in Buffalo, NY.
Tesla’s U.S. supply chain spans across more than 40 states. Tesla’s American-
manufactured electric vehicles are sold nation-wide and Tesla is subject to regulation
under the Agencies’ Model Year 2021-2026 Standards challenged in this case.

Tesla has significantly increased its vehicle sales and grown its workforce in recent
years. In 2012, the first year of EPA’s Phase One Light-Duty Vehicle Greenhouse
Gas Emission Standards,? Tesla delivered 2,636 vehicles to customers® and had just
under 3,000 employees. In 2020, Tesla delivered approximately 500,000 vehicles
to customers, including over 180,000 vehicles in the fourth quarter of 2020 alone—
its highest sales quarter to date* and employed over 70,000 people. In sum, from
2012 to 2020, under the performance standards in place before the Model Year 2021-

2026 weakening, Tesla’s vehicle deliveries have grown by nearly 19,000% and its

2 See 75 Fed. Reg. 25,324 (May 7, 2010).

3 Tesla Motors Inc. Form 10-K for the Fiscal Year Ended December 31, 2014
at 53 (Feb. 26, 2015), https://ir.tesla.com/static-files/60fd27ca-c925-4420-83d1-
fd39ac8a7d67.

4 Press Release, Tesla, Tesla Q4 2020 Vehicle Production & Deliveries (Jan 2,
2021), https://ir.tesla.com/press-release/tesla-q4-2020-vehicle-production-
deliveries; Dana Hull, Tesla Poised for Expansion After Just Missing 2020 Target,
Bloomberg (Jan. 2, 2021), https://www.bloomberg.com/news/articles/2021-01-
02/tesla-delivers-499-550-electric-cars-in-2020-just-shy-of-target.

4
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American manufacturing footprint has expanded rapidly.

Tesla Delivery-Employee Cadence, 2012-2020
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8. Tesla manufacturers all electric vehicles that are highly efficient and do
not emit carbon dioxide or other air pollutants. As EPA recognized in its 2019
Automotive Trends Report, Tesla had by far the lowest carbon dioxide emissions (0
grams/mile) and highest fuel economy (113.7 miles per gallon equivalent) of all
large manufacturers in Model Year 2018.> Tesla has accordingly earned a significant
volume of compliance credits because its vehicles far exceed the requirements of the

Agencies’ Standards each year. In addition, Tesla’s vehicles have qualified for

> EPA, EPA-HQ-OAR-2018-0283-7670, The 2019 EPA Automotive Trends
Report, Greenhouse Gas Emissions, Fuel Economy, and Technology Since 1975 at
8 & Table 2.2 (Mar. 2020) JA__ ).
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EPA’s advanced vehicle technology incentives, including applicable “multipliers”
that allow manufacturers to count advanced technology vehicles as more than one
vehicle in their fleet average emissions calculations.®

9. Tesla supports strong vehicle greenhouse gas emissions performance
standards for light-duty vehicles. The Agencies’ Standards have helped drive
investment in electric vehicle manufacturing and technology because those
performance standards incentivize manufacturing vehicles with lower carbon
emissions. These Standards also reward vehicle manufacturers that deploy
innovative technologies and out-perform requirements in a given model year by
providing tradeable compliance credits. For example, for Model Year 2018 Tesla
sold over 17 million compliance credits.” Tesla’s public U.S. Securities and
Exchange Commission filings regularly report quarterly revenue derived from
automotive regulatory credit transactions, including those taking place under the
Agencies’ Standards compliance program. For example, in the third quarter of 2020
Tesla recognized $397 million in revenue from trading earned regulatory credits, a

portion of which is attributable to the Agencies’ existing Standards program.®

 Id. at 83-86, 112-15 & 119 (Table 5.17 shows Tesla earned over 17 million
credits for Model Year 2018).

7 Id. at 119 (Table 5.17).

8 Tesla Inc., Form 10-Q for the Quarterly Period Ended September 30, 2020 at
11 (Oct. 26, 2020), https://ir.tesla.com/_flysystem/s3/sec/000156459020047486/
tsla-10g_20200930-gen.pdf.
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10. The regulatory certainty provided by robust EPA and NHTSA
Standards has also contributed to market conditions supporting billions of dollars in
manufacturing investments by Tesla. Tesla has expanded direct investment in its
cutting-edge auto manufacturing and new electric vehicle charging and support
infrastructure throughout the United States. For example, in the summer of 2020,
Tesla began construction of its newest vehicle and advanced battery manufacturing
facility in Austin, TX. The project will invest over $1 billion in new construction
and create at least 5,000 new jobs.® Upon completion, the Gigafactory Texas will
produce Tesla’s new Cybertruck and the Model Y crossover. Additionally, Tesla’s
investment its North American charging network has grown to include over 2,000
Supercharger Stations with over 20,000 individual charging stalls.*°

11. Tesla commented individually and through the Transportation

Coalition on EPA’s and NHTSA’s proposed actions at issue in this case.!!

% See, e.g., Press Release, Office of the Texas Governor: Greg Abbott,
Governor Abbott Welcomes Tesla to Texas (July 22, 2020),
https://gov.texas.gov/news/post/governor-abbott-welcomes-tesla-to-texas.

10 See Tesla, On the Road, https://www.tesla.com/supercharger (last visited
January 11, 2021).

11" See, e.g., Comments of Tesla, Inc. on the proposed Safer Affordable Fuel-
Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and
Light Trucks, Docket No. EPA-HQ-OAR-2018-0283 (Oct. 26, 2018),
https://www.regulations.gov/document?D=EPA-HQ-OAR-2018-0283-4186;
Comments of the National Coalition for Advanced Transportation on the proposed
Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026
Passenger Cars and Light Trucks, Docket Nos. NHTSA-2018-0067, EPA-HQ-OAR-

7
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12.  In April 2020, Respondents EPA and NHTSA finalized “The Safer
Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026
Passenger Cars and Light Trucks” (“Rollbacks™) substantially weakening the
existing Standards.? The Rollbacks undermine incentives to deploy Tesla’s electric
vehicles and associated technology in the United States. Compared to the prior
Standards, by Respondents’ own analysis, the weakened Standards finalized in the
Rollbacks are projected to reduce the proportion of dedicated electric vehicles sales
in the United States from 5.7 percent to 3.7 percent of all vehicle sales (for Model
Year 2030).1

13. By weakening the stringency of the Model Year 2021-2026 Standards,

the Rollbacks will reduce the demand for, and thus the value of, tradable compliance

2018-0283, NHTSA-2017-0069 (Oct. 26, 2018),
https://www.regulations.gov/document?D=NHTSA-2018-0067-11969; Tesla,
Comments, EPA Docket No. EPA-HQ-OAR-2015-0827-9201 (Oct. 5, 2017);
NCAT, Comments on EPA’s Request for Comment on Reconsideration of the Final
Determination of the Mid-Term Evaluation of Greenhouse Gas Emissions Standards
for Model Year 2022-2025 Light-Duty Vehicles; Request for Comment on Model
Year 2021 Greenhouse Gas Emissions Standards, EPA Docket No. EPA-HQ-
OAR-2015-0827-9101 (Oct. 5, 2017),
https://www.regulations.gov/document?D=EPA-HQ-OAR-2015-0827-9101.

12 The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years
2021-2026 Passenger Cars and Light Trucks, 85 Fed. Reg. 24,174 (Apr. 30, 2020)
(EPA amended its existing Model Year 2021 through 2025 Standards and NHTSA
amended its existing Model Year 2021 Standards and Model Year 2022 through
2025 augural Standards).

B3 1d. at 25,107-08.
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credits that Tesla will earn from manufacturing highly efficient electric vehicles that
do not emit carbon dioxide.

14.  In addition, in the Rollback, EPA decided not to extend the advanced
technology credit multipliers for electric vehicles.!* As a result, Tesla will earn
fewer tradable credits for its compliance with the Model Year 2022 through 2026
Standards.

15. Finally, the Rollbacks weaken Tesla’s ability to fulfill its corporate
mission of transitioning the world’s car fleet to zero emission electric vehicles.

| declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the

foregoing is true and correct. Executed this 13th day of January 2021.

Joseph Mendelson, I11

4 1d. at 25,208.

(Page 53 of Total) ADD9



USCA Case #20-1145  Document #1880207 Filed: 01/14/2021  Page 13 of 18

ORAL ARGUMENT NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

COMPETITIVE ENTERPRISE
INSTITUTE, et al.,

Petitioners,

v Case Nos. 20-1145 and consolidated

NATIONAL HIGHWAY TRAFFIC
SAFETY ADMINISTRATION, et al.,

Respondents.

DECLARATION OF NANCY SUTLEY

I, Nancy Sutley, do hereby declare that the following statements made by me
under oath are true and accurate to the best of my knowledge, information and belief:

1. I am Senior Assistant General Manager of External and Regulatory
Affairs and Chief Sustainability Officer at the Los Angeles Department of Water
and Power (“LADWP”). Prior to my current position at LADWP, I served as Chair
of the White House Council on Environmental Quality from 2009 to 2014. I also
previously served as Los Angeles Deputy Mayor for Energy and Environment, a
member of the Board of Metropolitan Water District of Southern California and of
the California State Water Resources Control Board, energy advisor to Governor
Gray Davis, and Deputy Secretary for Policy and Intergovernmental Relations for

the California Environmental Protection Agency.
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2. Founded in 1902 and delivering electricity starting in 1916, LADWP is
the largest municipal electric utility in the nation, serving a population of over 4
million people. As a vertically integrated utility, LADWP owns and operates a
diverse portfolio of generation, transmission, and distribution assets across several
states, and a 465 square mile service territory that includes the City of Los Angeles
and most of the Owens Valley.

3. The City of Los Angeles and the State of California have adopted
ambitious policy mechanisms to address climate change and reduce emissions of
greenhouse gases (“GHGs”). LADWP considers itself a key partner to the City and
the State in those efforts, and the work we do to enhance the sustainability of our
business is at the center of our mission.

4. LADWP is committed to accelerating decarbonization of the
transportation sector. LADWP has made major investments in electric vehicle-
charging infrastructure and grid innovation designed to support zero-emission
transportation. LADWP offers rebates for the purchase of certain used electric
vehicles and installation of electric vehicle chargers through our Charge Up LA!
Program. LADWP provides electric vehicle discount charging rates through its time-
of-use meter service option. LADWP is also working to install thousands of electric
vehicle chargers and associated charging infrastructure throughout the City of Los
Angeles to support the growth of electric transportation. LADWP is making these
investments and taking these actions to realize the significant economic and
environmental benefits that integration of vehicles to the electricity grid can provide
to vehicle owners, customers, and LADWP’s grid.

2
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5. Along with other public and investor-owned utilities, LADWP
commented on the U.S. Environmental Protection Agency’s (“EPA”)
reconsideration of its 2017 Final Determination that its GHG emissions standards
for light-duty vehicles for model years 2022-2025 are appropriate (82 Fed. Reg.
39551).! LADWP argued that the existing standards through 2025 should be
maintained because they provide the regulatory certainty needed to send long-term
investment signals to promote low-carbon, low-emitting transportation.

6. After EPA finalized its withdrawal of the 2017 Final Determination,?
LADWP and others commented upon EPA and the National Highway Traffic Safety
Administration’s (“NHTSA”) subsequently proposed rule, “The Safer Affordable
Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars
and Light Trucks,” 83 Fed. Reg. 42986 (Aug. 24, 2018).> LADWP urged EPA and
NHTSA (the “Agencies”) to maintain the existing federal GHG and corporate
average fuel economy (“CAFE”) standards, which the Agencies had established in

coordination with the California Air Resources Board in 2012.

I See Joint Comments on Vehicle GHG Standards by Electric Power Companies and
Utilities, EPA-HQ-OAR-2015-0827-9175 (Oct. 5, 2017) (comment letter submitted
on behalf of Consolidated Edison Company of New York, Inc., LADWP, National
Grid, New York Power Authority (“NYPA”), and Seattle City Light, among others).

2 “Mid-Term Evaluation of Greenhouse Gas Emissions Standards for Model Year
2022-2025 Light-Duty Vehicles,” 83 Fed. Reg. 16077 (Apr. 13, 2018).

3 See Comments of the Energy Strategy Coalition on The Safer Affordable Fuel-
Efficient Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light
Trucks, EPA-HQ-OAR-2018-0283-4197 (Oct. 26, 2018) (comment letter submitted
on behalf of Consolidated Edison Company of New York, Inc., LADWP, National
Grid, NYPA, and Seattle City Light, among others).

3
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7. In the final rule, “The Safer Affordable Fuel-Efficient (SAFE) Vehicles
Rule for Model Years 2021-2026 Passenger Cars and Light Trucks,” 85 Fed. Reg.
24174 (Apr. 30, 2020) (“SAFE Vehicles Rule”), which LADWP and other power
companies have challenged in this case, EPA replaces its existing GHG standards
for model year 2021 and later with weaker standards, while NHTSA weakens its
CAFE standards for model year 2021 and adopts new standards for model years
2022-2026.

8. LADWP’s investments and efforts to integrate electric vehicles to the
grid were premised upon a regulatory foundation that included the existing federal
GHG and CAFE standards. Those existing standards, working in tandem with
California’s more stringent GHG and zero-emission vehicle standards, provided
certainty that automakers would have strong incentives to manufacture electric
vehicles at levels sufficient to support LADWP’s investments in vehicle
electrification.

9. Along with several other power companies, LADWP petitioned for
review of a preceding related action of the Agencies, “The Safer Affordable Fuel-
Efficient (SAFE) Vehicles Rule Part One: One National Program,” 84 Fed. Reg.
51,310 (Sept. 27, 2019) (“SAFE Part One”). In SAFE Part One, NHTSA declares
all state tailpipe carbon dioxide and zero-emission vehicle standards to be preempted
under the Energy Policy and Conservation Act and EPA withdraws the waiver it had

previously granted to California to enforce its own GHG and zero-emission vehicle
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standards and annuls the authority of other states to continue enforcing their
equivalent standards.*

10.  California’s and other states’ authority to implement their own GHG
and zero-emission vehicle standards for cars and trucks supported LADWP’s
investments in vehicle electrification by assuring that strong incentives would
remain in place for automakers to design and manufacture an appealing range of
electric vehicles for sale in California and those other states, regardless of what
happened to the federal standards. When the Agencies withdrew California’s waiver
and annulled state authority to implement GHG and zero-emission vehicle standards
for cars and trucks in SAFE Part One, the Agencies put LADWP in the position of
depending upon strong federal GHG and CAFE standards as the remaining
regulatory driver supporting its vehicle electrification efforts.

11. The SAFE Vehicles Rule undermines the regulatory foundation upon
which LADWP’s electrification investments were premised by imposing
significantly weaker GHG and CAFE standards, which require only a 1.5 percent
increase in annual stringency, as opposed to the 5 percent increase in annual
stringency set by the previously existing standards. The revised standards are so

much weaker that they effectively require no fuel economy improvements at all

4 See Petition for Review, Calpine Corp., et al. v. EPA, et al., No. 19-1245 (D.C.
Cir., filed Nov. 25, 2019) (Doc. No. 1818158); Petition for Review, National
Coalition for Advanced Transportation, et al., v. EPA, et al., No. 20-1175 (D.C. Cir.,
filed May 28, 2020) (Doc. No. 1845309).

5
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beyond what market forces were already projected to deliver.’> By eliminating a core
regulatory driver supporting LADWP’s vehicle electrification efforts, the Agencies’
actions impede LADWP’s realization of the full benefits of its investments in, and
efforts to promote, vehicle electrification.

I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the

foregoing is true and correct. Executed on January 5, 2021.

Nancy Sutley .

Nancy H. Sutley

> See Final Regulatory Impact Analysis, The Safer Affordable Fuel-Efficient (SAFE)
Vehicles Rule for Model Year 2021 — 2026 Passenger Cars and Light Trucks, EPA-
HQ-OAR-2018-0283-7671 (March 2020) at 1370 (compare Table VII-52,
“Estimated Required Average for the Combined Light-Duty Fleet, in MPG, CAFE,”
“1.50%][year (“Y”)] [passenger cars (“Pc”)] And 1.50%/Y [light trucks (“Lt”)]
During 2021-2026,” with Table VII-53, “Estimated Achieved Harmonic Average
for the Combined Light-Duty Fleet, in MPG, CAFE,” for “0.00%Y Pc And 0.00%/Y
Lt During 2021-2026).

(Page 59 of Total) ADD15



	20-1145
	01/14/2021 - Appellant/Petitioner Brief Filed, p.1
	01/14/2021 - Addendum to Industry Petitioners Proof Brief, p.42


