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INTRODUCTION 

Industry Respondent Intervenors1 respectfully move this Court to remand to 

the U.S. Environmental Protection Agency (“EPA”) for reconsideration its finding 

under Section 112(n)(1)(A) of the Clean Air Act that it is “appropriate” to regulate 

fossil fuel power plants under Section 112 (the “Finding”) without vacating the 

Finding.  On remand EPA must consider cost, as the United States Supreme Court 

concluded EPA erred when it “deemed cost irrelevant” to its prior decision.  

However, the Court should not vacate the Finding, since EPA compiled considerable 

information about the anticipated costs and benefits of regulation when it adopted its 

final rule, performing a thorough, peer-reviewed cost benefit analysis.  The record 

before this Court eliminates any meaningful “doubt whether the agency chose 

correctly” when it determined that it would be “appropriate” to regulate hazardous air 

pollution from power plants.  Moreover, vacatur of the Finding would have severe 

“disruptive consequences” if the vacatur would disturb the final rule that succeeded 

the Finding, the Mercury and Air Toxics Standards (the “Rule”).  Therefore, while the 

Finding must be remanded, neither the Finding nor the Rule should be vacated. 

BACKGROUND 

A. The Finding and the Rule 

From the outset, this case has implicated two related but distinct administrative  

                                                 
1  Industry Respondent Intervenors are Calpine Corporation, Exelon 
Corporation, National Grid Generation LLC, and Public Service Enterprise Group, 
Inc. 
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actions by EPA:  (1) the Finding; and (2) the rulemaking that followed the Finding.  

Notice of these two actions was published concurrently, but the parties and this Court 

have acknowledged the distinction between the Finding and the Rule.  White Stallion 

Energy Center, LLC v. EPA, 748 F.3d 1222, 1240 (D.C. Cir. 2014).  Indeed, the Finding 

under review here was itself a reaffirmation of a finding made by EPA in 2000, notice 

of which was published long before EPA developed the Rule.  65 Fed. Reg. 79,825 

(Dec. 20, 2000).   

The Finding consists of EPA’s determination under Section 112(n)(1)(A) that it 

is “appropriate” (and “necessary,” though this element is no longer relevant to these 

proceedings) to regulate power plants under Section 112.  77 Fed. Reg. 9304, 9310-64 

(Feb. 16, 2012).  Although this Court upheld the Finding against all challenges raised 

by petitioners, the Supreme Court found that EPA erred when it “deemed cost 

irrelevant” to its decision whether to regulate.  Michigan v. EPA, 135 S. Ct. 2699, 2712 

(2015).  While the Supreme Court held that EPA should have considered cost in some 

fashion when making the Finding, the Court acknowledged that only a “preliminary 

estimate” of cost would be available to the agency at that time, since the Finding 

would precede development of the standards implementing Section 112.  Id. at 2711. 

Having made the Finding, EPA adopted the Rule, carefully developing 

emission standards for hazardous air pollutants from coal- and oil-fired power plants 

in accordance with the many requirements of Section 112.  77 Fed. Reg. at 9366-9423, 

9463-9513.  This Court upheld the Rule in all respects.  The Supreme Court granted 
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certiorari on a single issue concerning the Finding alone, and treated that issue narrowly 

in its opinion.  Only the Finding was found to be flawed, and only the Finding needs 

to be addressed by this Court on remand.  The Rule should not be disturbed. 

B. Standard of Decision 

This Court has considerable experience in fashioning well-tailored remedies 

when it (or the Supreme Court) determines that an agency has erred, particularly when 

the parties have thoroughly briefed the issue.  Ordinarily, such a remedy will involve 

remanding the administrative action to the agency for reconsideration.  The Supreme 

Court has identified an additional factor for EPA to take into account in making its 

Finding, and the Finding should be remanded to EPA for reconsideration in light of 

the Supreme Court’s decision.  On remand, EPA will determine the manner in which 

cost should be taken into account, consider the information available to it, and 

ultimately decide whether cost considerations lead to a different conclusion.  That is, 

EPA will decide whether to reaffirm the Finding or to withdraw the Finding. 

The key question for the Court in cases such as this is whether the remanded 

agency action will continue to be given effect during the remand, or whether it will be 

vacated.  With regard to this question, the Court has developed a very practical 

approach.  It considers two factors: (1) “the seriousness of the [action’s] deficiencies 

(and thus the extent of doubt whether the agency chose correctly);” and (2) “the 

disruptive consequences of an interim change that may itself be changed.”  Allied-

Signal, Inc. v. U.S. Nuclear Reg. Comm’n, 988 F.2d 146, 150-51 (1993) (citation omitted). 
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The Court’s jurisprudence on vacatur is dominated by pragmatism.  Applying 

the Allied-Signal factors, the Court typically does not vacate agency actions that will 

likely, or even merely plausibly, be reaffirmed after reconsideration.  See, e.g., Davis 

County Solid Waste Mgmt, 108 F.3d 1454, 1459 (D.C. Cir. 1997).  Similarly, the Court is 

very sensitive to the harm that vacatur can cause, particularly when the action vacated 

has been in effect for some time, so it will not vacate when doing so would have 

“disruptive consequences.”  See, e.g., EME Homer City Generation, L.P. v. EPA, 795 

F.3d 118, 132 (D.C. Cir. 2015) (disruption of emissions trading markets); North 

Carolina v. EPA, 550 F.3d 1176, 1178 (D.C. Cir. 2008) (increased pollution emissions 

impacting public health). 

ARGUMENT 

A. There Is No Genuine “Doubt Whether The Agency Chose Correctly” In 
Its Finding. 

EPA considered a variety of relevant factors in reaching its conclusion that it is 

“appropriate” to regulate hazardous air pollutant emissions from power plants, but 

did not consider cost.  See 77 Fed. Reg. at 9310-11.  EPA must now reconsider the 

Finding, incorporating some consideration of cost.  The question posed by the first 

Allied-Signal criterion is this: what is the “extent of doubt” that EPA – after 

considering cost – will reach the same conclusion and reaffirm the Finding.  In 

assessing this question, there is no need for the Court to entertain hyperbolic 

hypotheticals or to embrace artificial ignorance.  The record before the Court points 
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to a self-evident outcome.  There is no genuine doubt that EPA will reaffirm the 

Finding after considering cost, so the first Allied-Signal criterion counsels against 

vacatur.2  

The Supreme Court held that EPA’s deliberations should have included a 

“preliminary estimate” of costs that might be imposed by a hypothetical future rule, 

were EPA to find regulation of power plants to be “appropriate.”  Michigan, 135 S. Ct. 

at 2711.  The administrative record before this Court includes cost information 

compiled by EPA based on the actual final Rule that is far more reliable than any 

“preliminary estimate” the Supreme Court contemplated.  Moreover, EPA will have 

the opportunity to consider actual implementation costs, which have turned out to be 

far lower than EPA estimated when it adopted the Rule.  These data lead inexorably 

to the conclusion that EPA will reaffirm its Finding.  

1. The peer-reviewed cost-benefit analysis already performed by EPA 
demonstrates that the Finding should be reaffirmed. 

The Supreme Court held that, when making the Finding, EPA was not required 

to conduct formal cost-benefit analysis, which is among the most rigorous of the 

many ways in which cost can be considered in rulemaking.  Id.  However, when 

promulgating the Rule, EPA in fact did perform a peer-reviewed cost-benefit analysis 

that concluded that the benefits of the Rule far outweigh its costs (between $33 billion 

and $90 billion in benefits versus $9.6 billion in costs).  77 Fed. Reg. at 9305-06.  

                                                 
2  See also Respondent EPA’s Motion to Govern Future Proceedings, Document 
No. 1574825 at 9-12. 
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Having reached such a lopsided conclusion, EPA could not conceivably conclude on 

remand that costs render it “inappropriate” to regulate power plants.  

Executive orders governing regulatory review call for agencies to measure the 

“actual results of regulatory requirements” and require analysis of both direct and 

indirect costs and benefits of any rule.3  The Office of Management and Budget 

published standards for conducting the cost-benefit analysis required by these 

Executive Orders in Circular A-4, Office of Mgmt. & Budget, Circular A-4 at 1 (2003).  

Consistent with these requirements, EPA adopted its own cost-benefit analysis 

guidelines after extensive peer review by a panel of expert economists.  U.S. EPA, 

Guidelines for Preparing Economic Analyses at Ch. 11 (2014).4  These guidelines instruct the 

Agency to assess “all identifiable costs and benefits,” including direct effects “as well 

as ancillary (co-) benefits and costs.”  Id. at 7-1.5 

EPA applied these peer-reviewed guidelines in concluding that the Rule’s 

benefits would be three to nine times greater than its predicted costs.  77 Fed. Reg. at 

9305-06.  That conclusion was further supported by peer review solicited by EPA, 
                                                 
3 Exec. Order No. 13.563 § 1, 76 Fed. Reg. 3821, 3821 (Jan. 21, 2011); Exec. 
Order No. 12.866 § 6(a)(3)(c), 58 Fed. Reg. 51,735, 51,741 (Oct. 4, 1993). 
4  Available at http://yosemite.epa.gov/ee/epa/eerm.nsf/vwAN/EE-0568-
50.pdf/$file/EE-0568-50.pdf. 
5  The Supreme Court declined to adopt petitioners’ view that EPA should ignore 
the enormous co-benefits flowing from the Rule.  135 S. Ct. at 2711.  Proper cost-
benefit analysis considers all of the direct and indirect benefits of a rule.  Samuel J. 
Rascoff & Richard L. Revesz, The Biases of Risk Tradeoff Analysis: Towards Parity in 
Environmental and Health-and-Safety Regulation, 69 U. Chi. L. Rev. 1763, 1772-80 (2002); 
Cass R. Sunstein, The Real World of Cost-Benefit Analysis: Thirty Six Questions (and Almost 
as Many Answers), 114 Colum. L. Rev. 167, 190 (2014). 
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and by independent peer reviews submitted by several commenters, including New 

York University’s Institute for Policy Integrity, 6 energy economist Dr. Charles 

Cicchetti,7 and Dr. Josh Bivens of the Economic Policy Institute.8  Indeed, though 

EPA’s cost estimates were conservatively high, EPA appears to have underestimated 

the benefits of the Rule.9 

The Supreme Court did not reject the conclusions in EPA’s cost-benefit 

analysis or these peer reviews, nor did it suggest that these expert facts would not 

support a determination that regulation of power plants under Section 112 is 

“appropriate.”  On remand, while EPA maintains discretion in how to consider cost, 

it must at least consider the facts it developed in support of its cost-benefit analysis 

and the multiple peer reviews upholding its conclusions.  Given the vast disparity 

                                                 
6 The Institute for Policy Integrity at New York University School of Law, 
Comments on the proposed MATS Rule, EPA-HQ-OAR-2009-0234-17768, at 16. 
7 Exelon Corporation Comments on the proposed MATS Rule, EPA-HQ-OAR- 
2009-0234-17648, 17650, 17651, Exhibit 21 (“Cicchetti Report”) (JA1242-1243, 1248-
1260, 1269-1271). 
8 Josh Bivens, “A Lifesaver, Not a Job Killer: EPA’s proposed ‘air toxics rule’ is 
no threat to job growth,” EPI Briefing Paper #312 (June 14, 2011), available at 
http://w3.epi-data.org/temp2011/BriefingPaper312%20%282%29.pdf.  See also 77 
Fed. Reg. at 9415 (discussing Dr. Bivens’ findings). 
9  EPA did not attempt to “monetize” – calculate the monetary value of – all of 
the Rule’s benefits.  77 Fed. Reg. at 9306.  Dr. Cicchetti conducted additional analysis 
to monetize these omitted benefits and determined that EPA’s analysis significantly 
understated benefits, economic growth and job benefits.  For example, Dr. Cicchetti 
concluded that the Rule would reduce healthcare costs for businesses by $4.513 
billion annually.  Cicchetti Report, JA01242-1243, 1268-1288.  See also 77 Fed. Reg. at 
9415 (discussing Dr. Cicchetti’s findings). 
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between the benefits and costs of the Rule, it would likely be arbitrary and capricious 

for EPA to deem regulation not “appropriate” after considering cost. 

2. The actual compliance costs of the generation industry have been 
substantially lower than EPA estimated. 

On remand, EPA will not have to rely exclusively on stale, conservative cost 

estimates.  Given that the Rule has been in effect for over three years, EPA will have 

the benefit of knowing the actual costs of compliance incurred by industry.  As so 

often happens, the actual costs incurred by industry have been far lower than EPA 

estimated.  James Staudt,  Ph.D. Eng., analyzed the actual costs of compliance with 

the Rule by reviewing control equipment installations through June 30, 2015, and 

projections of additional controls that might be installed by the extended deadline of 

April 2016 for complying with the Rule.  Dr. Staudt concluded that the industry’s 

annual compliance costs are approximately $2 billion, less than one-quarter of the $9.6 

billion annual cost EPA estimated for the Rule.  Declaration of Dr. James E. Staudt 

(“Staudt Decl.”) (attached as Exhibit A hereto) ¶¶ 5, 12, 14. 

As is typically the case, the power industry and its suppliers in the pollution 

control industry developed more cost-effective compliance techniques and new 

technologies that reduced costs significantly from those EPA projected.  Id. ¶¶ 6-10.  

The dramatic cost reductions are the result of three key factors:  (1) improvements in 

the materials used to control acid gases and mercury have resulted in reduced 

operating costs and increased efficiency; (2) far fewer power plants than EPA 
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estimated (in terms of generation capacity) have required installation of high cost 

pollution controls, such as fabric filters and flue gas desulfurization systems or system 

upgrades; and (3) natural gas prices have been significantly lower than EPA projected, 

reducing the cost of gas conversion and related compliance strategies.  Id. ¶¶ 6-9, 11.   

Dr. Staudt compared the total generation capacity that EPA predicted would 

install each control technology with the actual generation capacity that had installed 

such controls by June 2015.  He then deducted (or added) the incremental cost 

(capital and operating) associated with those missing controls from EPA’s $9.6 billion 

annual cost estimate.  As a result of the factors described above and others, the 

amortized capital costs, variable operating and maintenance costs, fixed operating and 

maintenance costs, and fuel change costs incurred by industry are only a small fraction 

of the amount EPA predicted.  Id.   

Virtually all capital investments that will be required to comply with the Rule 

have either been made or contractually committed, and so are included in Dr. Staudt’s 

compilation.  Staudt Decl. ¶ 15.  Though some power plants have received extensions 

and will not be required to comply with the Rule until April 2016, those plants that 

will install capital intensive controls have already contracted for those controls to be 

installed.  Id. ¶¶ 3, 15; see also Declaration of William B. Berg (“Berg Decl.”) (attached 

as Exhibit B hereto) ¶¶ 14-17.  While some minor controls might still be installed, 

these will not materially affect the industry’s annual compliance costs.  Accordingly, 

Dr. Staudt’s estimate of $2 billion, less than 23 cents on each dollar estimated by 

USCA Case #12-1100      Document #1574838            Filed: 09/24/2015      Page 10 of 65



 
 

 10 

EPA, reflects not only current compliance costs, but compliance costs through the 

extended deadline of April 2016.  Moreover, of these annual costs, roughly half 

represent the amortized capital cost of equipment already installed or committed, 

which cannot now be recovered or avoided.  Staudt Decl. ¶ 15.  

This difference between EPA’s prospective cost projection and industry’s 

actual cost experience is not unusual, but rather is the norm, with actual costs virtually 

always being lower than the original predictions, sometimes by an order of magnitude.  

Id. ¶ 14.  Technological innovation has routinely resulted in environmental rules and 

legislation costing far less than originally estimated.10  This is particularly the case with 

the electricity industry, which “has an uninterrupted, successful history of 

implementing technical improvements and reducing costs through least cost 

engineering principles.”11  In the case of the Rule, this history is narrated by the 

owners of fossil power plants in their securities filings, which show from year to year 

a consistent downward trend in estimated compliance costs.  Staudt Decl. ¶ 13, and 

Exhibit 3 thereto. 

On remand, EPA must consider that its own cost-benefit analysis shows 

benefits far in excess of the projected costs of the Rule, along with other cost 

information it compiled in the rulemaking.  EPA must also consider the dramatic cost 

                                                 
10 See Robert V. Percival, “Regulatory Evolution and the Future of Environmental 
Policy,” 1997 U. Chi. Legal F. 159, 176-179 (1997) (JA00859-60, 866-67); Cicchetti 
Report, JA01271-73. 
11  Cicchetti Report, JA01271.   
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reductions that the electric power industry has actually achieved in response to the 

Rule, quantified by Dr. Staudt and corroborated by the public statements of major 

generators.  Applying the first Allied-Signal factor to these facts, the Court can have no 

genuine doubt as to EPA’s conclusion on remand.  Not only is EPA overwhelmingly 

likely to conclude that it is “appropriate” to regulate power plants after considering 

cost, it is very difficult to imagine how EPA could possibly defend a contrary 

conclusion.  The first Allied-Signal factor weighs heavily against vacatur. 

B. The Disruptive Consequences Of A Vacatur Affecting The Rule Would 
Be Severe. 

Allied-Signal also directs the Court to consider the “disruptive consequences” of 

vacatur.  The Court has been particularly concerned about disruption resulting from 

vacatur of rules affecting the electric power industry.  See, e.g., EME Homer City 

Generation, L.P., 795 F.3d at 132 (remanding without vacatur to avoid disrupting 

markets); Delaware DNREC v. EPA, 785 F.3d 1, 18-19 (D.C. Cir. 2015) (vacating 

portion of rule but inviting motions for alternative remedies if vacatur would “cause 

administrative or other difficulties”); North Carolina, 550 F.3d at 1178 (remanding 

without vacatur to allow power plant regulation to serve as bridge to new program).  

This sensitivity is appropriate, and the Court should not vacate the Finding if to do so 

would disrupt the efficient operation of the electric power sector, or undermine the 

generation industry’s substantial – and now virtually completed – investment in 

complying with the Rule. 
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1. Vacatur of the Finding should not affect the status of the Rule. 

The Clean Air Act has been interpreted to require EPA to find that it is 

“appropriate and necessary” to regulate power plants under Section 112 before 

adopting a rule imposing such regulation.  However, in the present posture of this 

case it does not necessarily follow that if the Court were to vacate the Finding, it must 

also vacate the Rule.  Congress dispatched EPA on this journey in 1990,12 and the 

Finding was but a waypoint on the journey that, 22 years later, produced the Rule.  At 

this point, circumstances have thoroughly upset the timetable laid out by Congress,13 

and this Court would do further injury to Congress’ mandate if it were to find that an 

error at that waypoint – even one that it deems to warrant vacatur – would invalidate 

the Rule, forcing EPA to begin all over again.  

In considering the present relationship of the Finding and the Rule, it is critical 

that the Rule has survived review, notwithstanding the numerous challenges raised by 

petitioners.  This Court unanimously dismissed each objection raised to the Rule, and 

the Supreme Court declined to hear any issue regarding the substance of the Rule.  

Instead, the Supreme Court focused narrowly on the Finding under Section 

112(n)(1)(A), and did not suggest that the flaw that it identified in the Finding would 

have any impact on the form, content or scope of the Rule under Section 112(d).  

                                                 
12  Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399 
(1990). 
13  Congress envisioned that EPA would make its finding in the mid-1990s, and 
that the rules would be adopted promptly thereafter if EPA found that regulation was 
“appropriate and necessary.”  See 42 U.S.C. §§ 7412(c)(5), (n)(1)(A). 
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There is no basis in the Supreme Court’s decision on which to disturb this Court’s 

unanimous decision upholding the substance of the Rule. 

If vacatur of the Finding would not disturb the Rule, then there is little to say 

regarding the second Allied-Signal factor.  As discussed below, a vacatur of the Rule 

would have enormous “disruptive consequences,” but vacatur of the Finding alone 

would make little difference to either side.  Petitioners would not benefit from a 

vacatur of the Finding alone; EPA already intends to reconsider the Finding, and its 

reconsidered finding will no doubt be subject to litigation either in this proceeding or 

a new one.  Industry would not be harmed by a vacatur of the Finding alone; it will 

continue to comply with the Rule as long as it remains in effect, and so industry 

expectations (not to mention the environmental and public health benefits of the 

Rule) will remain intact.  If vacatur of the Finding does not require vacatur of the 

Rule, the Court’s decision should be guided only by the first Allied-Signal factor – the 

“extent of doubt whether the agency chose correctly.” 

2. If vacatur of the Finding would affect the Rule, the vacatur would have 
severe “disruptive consequences.”  

Vacating the Rule would have severe disruptive consequences to the electric 

generation sector.  The electric power industry is characterized by large capital 

investment and long-term planning horizons.  Berg Decl. ¶¶ 10-13.  These investment 

decisions require some degree of certainty about the conditions in which the industry 

will operate in the future.  For nearly four years the generation industry has 
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understood that the Rule would go into effect in April 2015, that some power plants 

might receive extensions until April 2016, and that after April 2016 virtually all coal- 

and oil-fired power plants in the country would be required to comply with the Rule.  

See id. ¶¶ 5-7.  There has been no reason to believe otherwise, and now nearly four 

years of investment in generation and transmission capacity, plant retirements, sales of 

generation portfolios and prosecution of electricity rate cases is dependent on the 

Rule remaining in effect. 

The Rule has prompted a variety of responses.  Certainly, generation owners 

have upgraded many power plants with emission controls, but that is far from the 

only consequence of the Rule.  Generators have entirely restructured their generation 

portfolios, retiring older, inefficient power plants and selling others to reduce 

exposure to the Rule.  Id. ¶ 9.  Coal plants offered for sale have been targets for 

speculators.  Companies have invested in natural gas generation, which is not covered 

by the Rule, but which competes directly against coal-fired generation.  As Tri-State 

Generation & Transmission Company’s several recent motions demonstrate, 

companies have invested in new transmission capacity to accommodate new power 

plants and the retirement of existing plants.14  All of these plans are economically 

justified by the reasonable expectation that the Rule would remain in effect. 

Pollution control costs such as those necessary to comply with the Rule factor 

into the price generators must charge for their electricity.  Berg Decl. ¶¶ 18-20.  Since 
                                                 
14  Document No. 1569466 at 14, Exhibit 4. 
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the Rule was adopted, electric generators have based their electricity price predictions 

on the expectation that the Rule would remain in effect.  If the Rule were vacated, all 

of these price predictions, on which generators based not only their past investment 

decisions but their future plans, would be undermined.  This uncertainty would 

adversely affect all generators, as price certainty is essential not only to generators in 

competitive wholesale electricity markets, but also to vertically integrated generators 

whose “sales” are comprised of state-regulated electricity rates.  Id. ¶¶ 18-21.  

Moreover, generators that intended to retire power plants without pollution controls 

in response to the Rule could keep those plants open.  Generators that complied with 

the Rule in a timely manner would then be at a price disadvantage to the operators of 

these uncontrolled plants, which will have lower operating costs due to their lack of 

pollution controls.  Id. ¶ 20. 

Any long term interruption in the Rule would also affect the capacity payments 

earned by generators.  Id. ¶ 22.  In many areas of the country, in order to assure that 

adequate generation capacity will be available in the future, the regional transmission 

organizations or independent system operators that manage the electric grid pay 

generators to commit their power plants to be available in the future.  Id. ¶¶ 12-13.  

For example, each May the country’s largest grid operator, PJM Interconnection, Inc., 

conducts an auction to assure generation capacity three years later (that is, the May 

2015 auction covers June 2018 through May 2019).  Of course, power plants that are 

to be retired will not be “available” after they retire, and so capacity prices are very 
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sensitive to power plant retirements.  Id. ¶ 12. Again, if the Rule is interrupted for a 

year or more, plants that were expected to retire may remain open, undermining 

predicted capacity prices that were relied upon by generators that upgraded their 

plants to comply with the Rule.  See id. ¶¶ 18-19, 22. 

Furthermore, it is not only the electric generation industry that has responded 

to the Rule.  The pollution control industry has made massive investments to ensure 

that power plants seeking to comply with the Rule have cost-effective options.  The 

lower-than-expected compliance costs discussed above are due in part to pollution 

control industry investments in manufacturing capacity and the development of new 

and improved products, such as activated carbon for mercury removal and sorbents 

for acid gas removal.  These investments, as much as $1 billion, were made to respond 

to demand created by the Rule; if the Rule does not remain in effect, that demand will 

dry up and the investments will be devalued.  Staudt Decl. ¶ 16. 

If the Court were to vacate the Rule, there is a real question about when the 

Rule could once again go into effect after EPA reaffirms the Finding, and if, when it 

did, the standards in the Rule would be the same.  An administrative rule that is 

“vacated” is typically void ab initio, and if it is to be reinstated absent Court action (as 

in North Carolina), the agency must ordinarily adopt the rule again.  Therefore, after 

EPA reaffirmed the Finding, EPA would still need to propose and readopt a “new” 

version of the Rule, a process that may take a year or more.  Even if this “new” rule is 
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in all respects the same as the vacated Rule,15 it would be subject to judicial review to 

the same extent as any new rule, and petitioners would have the opportunity to raise 

to this Court many of the same arguments the Court has already heard and dismissed.  

In any case, if the Rule were vacated, electric generators would certainly be unable to 

rely on the Rule, or anything like it, to salvage the investments they have already 

made.  Berg Decl. ¶¶ 19-22.  Therefore, if vacatur of the Finding would affect the 

Rule, the second Allied-Signal factor weighs heavily against vacatur. 

C. The Allied-Signal Factors Counsel That The Court Not Vacate Either 
The Finding Or The Rule. 

The Allied-Signal factors call upon this Court to exercise practical judgment.  

EPA has stated in its filings in this case that it intends to reconsider the Finding, and 

to conclude its reconsideration by Spring 2016.16  As discussed above, there is no 

genuine doubt as to the outcome of this process; EPA is overwhelmingly likely to 

conclude that, even considering cost, it is “appropriate” to regulate hazardous air 

pollutant emissions from power plants.  Even allowing for the remote possibility that 

                                                 
15  EPA could be required to develop even more stringent emission standards if 
the Rule were vacated.  Section 112(d)(3) requires that EPA adopt standards no less 
stringent than the average of the best performing twelve percent of all sources for 
which EPA has data.  42 U.S.C. § 7412(d)(3).  Assuming that EPA has collected data 
from better performing plants since 2011, standards adopted after a vacatur of the 
Rule might be required to be more stringent than those in the Rule.  Thus, power 
plants that upgraded to comply with the Rule may be forced to upgrade again to meet 
the new, more stringent standards. 
16  Document No. 1570353 at 8 n.4. 

USCA Case #12-1100      Document #1574838            Filed: 09/24/2015      Page 18 of 65



 
 

 18 

EPA could reach the contrary conclusion, the practical and equitable approach in this 

case is to remand the Finding without vacatur.   

If the Court were to vacate the Rule in late 2015 only to see EPA reaffirm the 

Finding a few months later, the disruptive consequences would be severe.  See Berg 

Decl. ¶ 21.  The electric industry would have been thrown into turmoil for nothing.  

In that circumstance, the Court would be forced in short order to decide when and 

how to reinstate the Rule, if the Court indeed retains the authority to do so.  

Otherwise, EPA would have to readopt not only the Finding but the Rule, at which 

time the “new” Rule would be subject to review.  Until a new rule is adopted and the 

ensuing litigation is resolved, the power industry would remain in a state of 

uncertainty as to if and when the standards in the Rule will once again apply, and the 

value of its investments over the last four years would be jeopardized. 

On the other hand, if the Court does not vacate the Finding but EPA 

concludes in a few months that it is not “appropriate” to regulate power plants under 

Section 112, the harm will be small.  The State petitioners will suffer no harm, and 

other petitioners will suffer only whatever incremental harm might result from 

complying with the Rule for the few months between the Court’s decision and EPA’s 

hypothetical finding that regulation is not “appropriate.”  This harm consists primarily 

of the incremental operating costs of pollution controls already installed to comply 

with the Rule.  There are no material additional capital expenditures planned before 

April 2016.  Staudt Decl. ¶¶ 3-4, 15.  Were EPA to decide that it is not “appropriate” 
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to regulate, EPA could give its new finding immediate effect by administratively 

suspending the Rule.  See, e.g., 72 Fed. Reg. 37,107 (July 9, 2007) (administratively 

suspending requirements for cooling water intake structures following decision).  

Even if the Court believes that the odds of EPA deciding that regulation of 

power plants is “appropriate” or “not appropriate” are even, the adverse 

consequences of vacating the Rule for a short time when EPA ultimately reaffirms the 

Finding are far greater than those of allowing the Rule to remain in effect for a few 

more months even if EPA ultimately withdraws the Finding.  Therefore, the only 

practical approach consistent with Allied-Signal is to remand the Finding without 

vacatur of the Finding or the Rule. 

Since the Rule was adopted, the generation industry has invested billions of 

dollars in complying with the Rule.  That investment has irrevocably transformed the 

industry.  Here, as in Sugar Cane Growers Co-op. of Florida v. Veneman, 289 F.3d 89, 97 

(D.C. Cir. 2002), “[t]he egg has been scrambled and there is no apparent way to 

restore the status quo ante.”  Here, it is likely – not merely “at least possible,” id. at 98 – 

that EPA will repair its error by reaffirming the Finding after considering cost.  To 

vacate the Rule would elevate process over substance, and conflict with the reasoned, 

practical approach of Allied Signal and its progeny. 

CONCLUSION 

Given the record before the Court, including the actual cost experience of 

industry, there is no genuine doubt that EPA “chose correctly” in making the Finding, 
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and that it will reach the same conclusion even after considering cost.  While a vacatur 

of the Finding alone may be inconsequential, a vacatur of the Rule would have 

severely “disruptive consequences” for the electric generation industry.  Accordingly, 

consistent with the application of the Allied-Signal factors, this Court should remand 

the Finding without vacatur, and should take no action with respect to the Rule. 

 

September 24, 2015     Respectfully submitted, 

 

/s/ Brendan K. Collins  
Brendan K. Collins 
Robert B. McKinstry, Jr. 
Ronald M. Varnum 
Lorene L. Boudreau 
BALLARD SPAHR LLP 
1735 Market Street, 51st Floor 
Philadelphia, PA  19103-7599 
Telephone:  (215) 665-8500 
Facsimile:  (215) 864-8999 
Counsel for Industry Respondent Intervenors 
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CERTIFICATE OF SERVICE 

I, Brendan K. Collins, a member of the Bar of this Court, hereby certify that on 

September 24, 2015, I electronically filed the foregoing “Motion of Industry 

Respondent Intervenors to Govern Future Proceedings” with the Clerk of the Court 

for the United States Court of Appeals for the D.C. Circuit by using the appellate 

CM/ECF system, which will serve registered counsel through the Court’s CM/ECF 

system.   

 
 

/s/ Brendan K. Collins    
Brendan K. Collins 
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ARGUED DECEMBER 10, 2013 
DECIDED APRIL 15, 2014 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

____________________________________ 
WHITE STALLION ENERGY   ) 
CENTER, LLC, et al.,    ) 
       ) 
       ) Case No. 12-1100,  
    Petitioners,  ) and consolidated cases 
       )   
   v.    )  
       )  
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY,   )  
       ) 
    Respondent.  ) 
____________________________________ 

 
_____________________________ 

DECLARATION OF WILLIAM B. BERG 
_____________________________ 

 

I, William B. Berg, make the following declaration in support of the Motion of 

Industry Respondent Intervenors to Govern Future Proceedings, and declare under 

penalty of perjury that the following is true to the best of my knowledge, information, 

and belief: 

1. I currently serve as Vice President of Wholesale Market Development 

for Exelon Corporation.  In that capacity, I manage Exelon’s wholesale policy 

development and advocacy in all competitive wholesale electricity markets in which 
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Exelon is engaged (PJM, ISO New England, Electric Reliability Council of Texas, 

Southwest Power Pool, Midcontinent Independent System Operator, and New York 

Independent System Operator) to ensure outcomes that are aligned with Exelon’s 

business strategy.  In this role, I work closely with the various business units within 

Exelon (electric generation, retail, demand response, commodities trading, and utility 

interests) to understand the business needs of the Corporation, and I participate in 

strategic decisions regarding whether to make capital investments in generation 

capacity and pollution controls and whether to retire units. 

2. I have worked in the electric power industry for 23 years, and in that 

time I have developed an understanding of market dynamics in regulated and 

deregulated markets.  I have served in my current position as Vice President of 

Wholesale Market Development at Exelon since July 2014.  Prior to that, from 2005 

to 2014, I held positions of increasing responsibility at Exelon and performed many 

of the same functions I perform in my current role except with respect to a smaller 

geographic area.  Before joining Exelon, from 2001 to 2004, I worked for Reliant 

Energy and was responsible for wholesale market development for the PJM region.  

Throughout my time with Exelon and Reliant, I have consistently worked closely with 

the various commercial units to understand the business needs of the companies to 

ensure alignment with competitive market development.  From 1992 to 2001, I 

worked for the Florida Public Service Commission, a state regulatory agency that 

regulates a traditional cost of service, rather than a competitive, electric system.  I held 
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many roles of increasing responsibility while at the Commission, and my last role was 

Chief Advisor to its then Chairman, J. Terry Deason, providing technical analysis on 

federal initiatives and state electric policy.  

3. I hold a Bachelor of Arts in Business Administration with a Minor in 

Economics from Lenoir-Rhyne University and a Master of Arts in Applied 

Economics from the University of Central Florida, College of Business. 

4. From my experience and training, I have personal knowledge of the 

matters on which I testify in this declaration.  In particular, I am aware of the electric 

generation industry’s response to the Mercury and Air Toxics Standards 

(“Standards”), the impact of the Standards on generators that participate in 

competitive electricity markets, and the likely consequences to electric generators and 

their customers should the Court disturb the Standards. 

5. The Standards were released by EPA to the public in December 2011, 

although they were not published in the Federal Register until February 2012, 

effective April 16, 2012. 

6. The Standards gave electric generators three years to comply – the 

maximum time permitted by the Clean Air Act.  The Act allows permitting authorities 

to grant an additional one-year extension when “necessary for the installation of 

controls.”  In promulgating the Standards, EPA made clear that it would adopt a very 

broad interpretation of this term.  EPA further indicated that it would also allow 
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additional time beyond the four-year extended compliance period for plants that were 

necessary to preserve electric reliability. 

7. The Standards had been anticipated for several years, and prudent 

generators had long taken the forthcoming standards into account in making capital 

investment decisions for their generating fleets.  Many generators began to develop 

their final plans for complying with the Standards when the proposed Standards were 

published and, with the release of the final Standards, all electricity generators either 

finalized or began to develop plans to comply with the Standards. 

8. The capital decisions made by industry were not limited to coal- and oil-

fired power plants to which the Standards apply.  Because the electric generation 

industry is interconnected, the Standards also were directly relevant to decisions as to 

whether to invest in maintaining or expanding existing nuclear, natural gas-fired, and 

renewable generation, and whether to invest in new capacity of all fuel types. 

9. Generators adopted a number of different strategies for compliance with 

the Standards.  Some had already transitioned their fleets away from the coal-fired 

generation most affected by the Standards.  Some had already upgraded their coal-

fired plants in response to state laws or other obligations and could achieve the 

Standards without further investment.  Others chose which of their existing plants 

justified the investment needed to comply with the Standards, and which plants would 

be “retired,” that is, permanently closed.  

USCA Case #12-1100      Document #1574838            Filed: 09/24/2015      Page 58 of 65



 

 5 

10. Electric generators base capital investment (such as that necessary to add 

or to upgrade pollution controls) on long-term operational plans.  Whether 

participating in competitive electricity markets or traditional state-regulated resource 

planning, generators base investment decisions largely on the same set of 

considerations: the remaining useful life of a plant; the expected cost to maintain the 

plant in good working order; the cost of the required emission controls; and the 

revenue that the plant is expected to generate.  Absent specific local reliability 

concerns, which are rare, generators will ordinarily choose to retire plants when 

expected revenues do not justify the cost of maintaining those plants, whether due to 

ordinary repairs or emission control or other necessary upgrades, such as for safety. 

11. Power plant revenues typically include revenue from direct or indirect 

wholesale sales of electricity to local distribution companies (that is, retail electric 

suppliers like PEPCO and Baltimore Gas & Electric), industrial users, and others.  

Depending on the level of electricity demand and the available generation resources, 

wholesale power prices can fluctuate from $0 per megawatt hour (and less in some 

circumstances) to hundreds of dollars per megawatt hour.  Often power plant owners 

will sell their electricity output in advance, entering contracts to deliver electricity 

months or years ahead.  This approach allows generators and their customers to lock 

in prices to avoid the risk posed by highly variable wholesale power prices.  These 

advance sales provide generators with a measure of revenue certainty and customers 

with a measure of cost certainty.  
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12. Power plant revenues can also include “capacity payments” – payments 

for ensuring that a plant will be available in the future to generate electricity if called 

upon.  In much of the Northeastern and Midwestern regions of the country, forward 

capacity markets ensure that adequate generation resources will be available in future 

years.  For example, PJM – which operates the electric power grid in all or part of 13 

states and Washington, D.C., and is the largest power grid operator in the country – 

conducts a capacity auction each year for a period beginning three years later.  So in 

2015, PJM conducted an auction to acquire adequate generation capacity in the 

2018/2019 delivery year.  Power plants selected through that auction, held this 

summer, are required to do what is necessary to remain operational for the 2018/2019 

delivery year, and those plants will receive capacity payments during that period, in 

addition to any revenues they receive from electricity sales.  Because capacity prices 

are dependent on the amount of generation capacity that will be available, prices are 

very sensitive to power plant retirements, which reduce the available capacity. 

13. Long-term capacity commitments require that electric generators 

develop and follow through on long-term capital planning.  Generators responded 

quickly to the proposed and final Standards, evaluating available control options and 

identifying plants where additional investments would – and would not – be justified 

by projected revenues.  PJM conducted its capacity auction covering the 2015/2016 

delivery year (the first in which the Standards would be in effect) just five months 

after the Standards were released.  That auction saw increased capacity prices 
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reflecting the additional investment some generators would have to make to comply 

with the Standards, and those generators whose plants cleared that auction are now 

receiving those higher payments. 

14. Many generators with power plants subject to the Standards received 

one-year compliance extensions from their state permitting authorities, deferring 

compliance at specific power plants until April 16, 2016.  With that deadline now less 

than seven months away, those generators have certainly decided whether to upgrade 

those plants to comply with the Standards or to shut the plants down when the 

deadline arrives.   

15. Where material additional investments are to be made at a power plant, a 

number of arrangements must be made long before the actual upgrade work can be 

performed at the plant.  Because power plants must be turned off in order for 

upgrade work to be performed, the generator must obtain permission from the grid 

management authority or resource planning agency to schedule an “outage” to allow 

the work to proceed.  Outages must be scheduled at times of low electricity demand, 

when the power plant’s output would be more easily replaced by other generators, 

typically in the Spring or Fall.  This planning requires a long lead time, and planning 

for any outages required to install controls before April 2016 has been completed. 

16. Based on the planning work and the schedules set by the grid operator, 

generators must engage pollution control contractors to install the equipment during 

the scheduled outage, and those contractors in turn must order any equipment that 

USCA Case #12-1100      Document #1574838            Filed: 09/24/2015      Page 61 of 65



 

 8 

must be installed during the project.  For any significant upgrade project, these 

interlocking arrangements are made long in advance, ordinarily one year or more 

before the actual work will be performed.  Thus, these decisions and the vast majority 

of this work have already happened, and these improvements have been priced into 

the market.   

17.  With all of these long-term planning criteria in mind, the electric 

generation industry moved quickly after the Standards were released in December 

2011 to ensure a smooth transition to compliance by the April 2015 deadline, and 

where necessary, by the extended April 2016 deadline.  According to industry and 

third-party reports, the majority of generation capacity subject to the Standards met 

the April 2015 compliance date.  But for the few plants that obtain further extensions 

required to preserve reliability, the remaining power plants will be retired or upgraded 

by April 2016.  Grid operators have long accounted for this deadline in planning. 

18. As is clear from the above, all generators have had good reason to 

incorporate the Standards into their long-term planning.  This is true not only of 

generators that are directly affected by the Standards, but also of generators that use 

natural gas, nuclear, hydropower, wind, solar, and other means to produce electricity.  

Because the air pollution reductions required by the Standards impose significant 

capital and operating costs on previously uncontrolled coal-fired generation, the 

Standards were expected to affect – and have affected since April 2015 and before – 

the wholesale price of electricity and capacity prices where such markets exist.  These 
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price impacts have been relied upon by all generators in making investment decisions: 

by coal-fired generators deciding whether to upgrade or retire their plants; by gas 

generators deciding whether to build new power plants; by nuclear generators 

deciding whether to increase output from existing plants; and by renewable 

developers deciding whether to build new wind or solar projects.  These price impacts 

are also relevant to owners of nuclear and other non-emitting sources that must 

decide whether to retire existing plants or to make capital investments necessary to 

keep those plants operating or to increase capacity. 

19. Now, nearly four years after adoption of the Standards, virtually all 

generators are either in compliance with the Standards or have finalized plans to come 

into compliance by April 2016.  Any vacatur or stay of the Standards would disrupt 

the market’s reasonable expectations and jeopardize the investments that the electric 

power sector has made over the past four years and earlier.   

20. An interruption in the applicability of the Standards would disrupt 

wholesale electricity prices and disadvantage generators that timely complied with the 

Standards.  Those generators would have to compete for a prolonged period of time 

against coal-fired plants that would otherwise retire by April 2016; a vacatur or stay 

would allow those non-compliant power plants to continue to operate, selling power 

at prices unaffected by any incremental compliance costs.  This price uncertainty 

would disadvantage compliant generators and, ultimately, their customers. 

USCA Case #12-1100      Document #1574838            Filed: 09/24/2015      Page 63 of 65



 

 10 

21. Moreover, any vacatur or stay of the Standards would deprive the 

electric power industry of the ability to predict when the Standards would be 

reinstated after EPA reaffirms its finding, or whether the Standards would be replaced 

with different, more stringent requirements.  In any case, if the Standards were 

vacated or stayed, the power industry would have complied with the Standards since 

April 2015, then would suffer an indeterminate period during which the Standards 

were nullified, and finally would have the Standards or some other (possibly more 

stringent) requirements imposed again.  Such a moving target would be highly 

disruptive to the electric power industry and the markets and other regulatory regimes 

in which its participants operate. 

22. This uncertainty could persist long enough even to disturb the long-

range capacity markets. Each year those regional transmission organizations that 

conduct capacity markets hold one or more auctions to ensure capacity in later years.  

In February and May 2016, ISO New England and PJM, respectively, will conduct 

capacity markets for the delivery year 2019/20, and in April 2016, the Midcontinent 

Independent System Operator will conduct a capacity market for the delivery year 

2016/17.  If uncertainty continues to exist during those auctions – the first of which is 

only five months from now – electric generators may be reluctant to commit their 

power plants to operate in the subsequent years, or may commit those plants only to 

find that even greater investment will be required than anticipated. This uncertainty is 
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otherwise occur. 

September 24, 2015 

William B. Berg 
Vice President of Wholesale Market 

Development for Exelon Corporation 
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	18. As is clear from the above, all generators have had good reason to incorporate the Standards into their long-term planning.  This is true not only of generators that are directly affected by the Standards, but also of generators that use natural gas, nuclear, hydropower, wind, solar, and other means to produce electricity.  Because the air pollution reductions required by the Standards impose significant capital and operating costs on previously uncontrolled coal-fired generation, the Standards were expected to affect – and have affected since April 2015 and before – the wholesale price of electricity and capacity prices where such markets exist.  These price impacts have been relied upon by all generators in making investment decisions: by coal-fired generators deciding whether to upgrade or retire their plants; by gas generators deciding whether to build new power plants; by nuclear generators deciding whether to increase output from existing plants; and by renewable developers deciding whether to build new wind or solar projects.  These price impacts are also relevant to owners of nuclear and other non-emitting sources that must decide whether to retire existing plants or to make capital investments necessary to keep those plants operating or to increase capacity.
	19. Now, nearly four years after adoption of the Standards, virtually all generators are either in compliance with the Standards or have finalized plans to come into compliance by April 2016.  Any vacatur or stay of the Standards would disrupt the market’s reasonable expectations and jeopardize the investments that the electric power sector has made over the past four years and earlier.  
	20. An interruption in the applicability of the Standards would disrupt wholesale electricity prices and disadvantage generators that timely complied with the Standards.  Those generators would have to compete for a prolonged period of time against coal-fired plants that would otherwise retire by April 2016; a vacatur or stay would allow those non-compliant power plants to continue to operate, selling power at prices unaffected by any incremental compliance costs.  This price uncertainty would disadvantage compliant generators and, ultimately, their customers.
	21. Moreover, any vacatur or stay of the Standards would deprive the electric power industry of the ability to predict when the Standards would be reinstated after EPA reaffirms its finding, or whether the Standards would be replaced with different, more stringent requirements.  In any case, if the Standards were vacated or stayed, the power industry would have complied with the Standards since April 2015, then would suffer an indeterminate period during which the Standards were nullified, and finally would have the Standards or some other (possibly more stringent) requirements imposed again.  Such a moving target would be highly disruptive to the electric power industry and the markets and other regulatory regimes in which its participants operate.
	22. This uncertainty could persist long enough even to disturb the long-range capacity markets. Each year those regional transmission organizations that conduct capacity markets hold one or more auctions to ensure capacity in later years.  In February and May 2016, ISO New England and PJM, respectively, will conduct capacity markets for the delivery year 2019/20, and in April 2016, the Midcontinent Independent System Operator will conduct a capacity market for the delivery year 2016/17.  If uncertainty continues to exist during those auctions – the first of which is only five months from now – electric generators may be reluctant to commit their power plants to operate in the subsequent years, or may commit those plants only to find that even greater investment will be required than anticipated. This uncertainty is likely to cause higher bids and higher costs for electricity consumers than would otherwise occur. 
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