October 31, 2018
Delivered via US Mail

Tim Spisak

Bureau of Land Management, New Mexico State Office
Attn: State Director

301 Dinosaur Trail

Santa Fe, NM 87508

Re:  Protest of the BLM New Mexico December 2018 QOil and Gas Lease Sale

Dear Mr. Stovall,

Please accept and fully consider this timely protest of BLM New Mexico’s December 2018 oil
and gas lease sale. This protest challenges BLM’s Determination of NEPA Adequacy, DOI-

BLM-NM-P000-2018-0006-EA, and the agency’s decision to proceed with the sale of new
leases located in the Carlsbad and Roswell Field Offices. We specifically protest parcels:

NM-201812-001
NM-201812-002
NM-201812-003
NM-201812-004
NM-201812-005
NM-201812-006
NM-201812-007
NM-201812-008
NM-201812-009
NM-201812-010
NM-201812-011
NM-201812-012
NM-201812-013
NM-201812-014
NM-201812-015
NM-201812-016
NM-201812-017
NM-201812-018
NM-201812-019
NM-201812-022
NM-201812-023

NM-201812-024
NM-201812-025
NM-201812-026
NM-201812-027
NM-201812-028
NM-201812-029
NM-201812-030
NM-201812-031
NM-201812-032
NM-201812-033
NM-201812-034
NM-201812-035
NM-201812-036
NM-201812-037
NM-201812-038
NM-201812-042
NM-201812-055
NM-201812-056
NM-201812-057
NM-201812-061
NM-201812-069

NM-201812-070
NM-201812-133
NM-201812-039
NM-201812-040
NM-201812-041
NM-201812-043
NM-201812-044
NM-201812-045
NM-201812-046
NM-201812-047
NM-201812-048
NM-201812-049
NM-201812-050
NM-201812-051
NM-201812-052
NM-201812-053
NM-201812-054



Interest of the Protesting Parties

The Wilderness Society (“TWS”) has a long-standing interest in the management of Bureau of
Land Management lands in New Mexico and engages frequently in the decision-making
processes for land use planning and project proposals that could potentially affect wilderness-
quality lands and other important natural resources managed by the BLM in New Mexico. TWS
members and staff enjoy a myriad of recreation opportunities on BLM-managed public lands,
including hiking, biking, nature-viewing, photography, and the quiet contemplation in the
solitude offered by wild places. Founded in 1935, our mission is to protect wilderness and inspire
Americans to care for our wild places.

Environmental Defense Fund (“EDF”) is a nonprofit organization representing over two
million members, as well as more than 22,000 in New Mexico, many of whom care deeply about
the environmental impacts associated with oil and gas development, public health, and clean
water resources.

Authorization to File This Protest

Nada Culver is authorized to file this protect on behalf of The Wilderness Society and its
members and supporters as Senior Counsel and Director of The Wilderness Society’s BLM
Action Center.

Jon Goldstein is authorized to file this protest on behalf of the Environmental Defense Fund and
its members and supporters as the Director of Regulatory & Legislative Affairs for the

Environmental Defense Fund.

Statement of Reasons

In moving this lease sale forward without additional environmental analysis or waste
minimization protections, the BLM is violating the Federal Land Policy and Management Act
(FLPMA) the Mineral Leasing Act (MLA) and the National Environmental Policy Act (NEPA).

Currently, there are inadequate measures in place to ensure the minimization of natural gas waste
and methane emissions from the proposed lease parcels. The revision to BLM’s 2016 “Waste
Prevention, Production Subject to Royalties, and Resource Conservation” rule (2016 waste rule),
the proposed weakening of the EPA methane standards for new and modified oil and gas
sources, insufficient state regulation and the lack of waste reduction stipulations in the existing
Roswell and Carlsbad RMPs all contribute to an environment in which the agency cannot ensure
it is meeting its waste prevention mandate under FLPMA and the MLA. As a result, the rampant



waste of federal natural gas that has occurred in New Mexico will continue unabated, harming
public health, the environment and causing the American public to lose out on millions of dollars
in royalty revenue.

Moreover, under NEPA, the BLM is required to quantify potential methane emissions from the
proposed lease sale, analyze the impacts of those emissions, evaluate alternatives based on the
impacts and identify mitigation options when preparing an environmental assessment (EA). In its
analysis, the BLM failed to estimate potential emissions, analyze the climate impacts of the
proposed sale, evaluate a range of alternatives and identify potential methane and natural gas
waste mitigation options.

l. BLM has failed to ensure adequate measures are in place to minimize waste.

a. BLM has the legal obligation and authority to require waste reduction
measures and has a mandate to reduce waste.

Under the MLA, FLPMA, and the Federal Oil and Gas Royalty Management Act (FOGRMA),
the Department of the Interior has a responsibility and an obligation to put forward regulations to
manage federal resources in a way that benefits the public. The MLA provides for the
Department of the Interior to manage lands for conservation and development of oil and gas,
among other minerals and resources. BLM, under the MLA, is the only federal agency with a
waste prevention mandate. The MLA directs DOI to require “all reasonable precautions to
prevent waste of oil or gas developed in the land” (30 U.S.C. § 225) and mandates that “[e]ach
lease shall contain provisions for the prevention of undue waste.” Id. § 187.

Further, the MLA’s use of “all” to modify the term “reasonable precautions” shows that
Congress intended BLM to aggressively control waste. The agency may not forego reasonable
and effective measures limiting venting, flaring, and leaks for the sake of administrative
convenience or to enhance the bottom lines of operators. See Halliburton, Inc. v. Admin. Review
Bd., 771 F.3d 254, 266 (5th Cir. 2014) (ruling that statutory term “all relief necessary”
authorized broad remedies against defendant because “we think Congress meant what it said. All
means all.” (internal quotation omitted)); Cty. of Oakland v. Fed. Housing Fin. Agency, 716 F.3d
935, 940 (6th Cir. 2013) (“a straightforward reading of the statute leads to the unremarkable
conclusion that when Congress said ‘all taxation,’ it meant all taxation” (emphasis original)).

In its revisions to the 2016 waste rule, BLM attempts to justify its decision to rescind reasonable
waste prevention measures by adding a new definition of “waste of oil and gas.” Pursuant to the
new definition, the agency has indicated it considers only the profits of individual oil and gas
companies—not economic losses or other impacts to the public—when deciding what constitutes
waste. However, this definition violates the plain language and intent of the MLA, which



requires BLM to consider not just private oil and gas interests, but also the “interests of the
United States” and the “public welfare” when regulating waste of publicly owned oil and gas
resources leased, in the public interest, to oil and gas companies. 30 U.S.C. § 187. BLM also
fails to reconcile its new definition of waste with its previous recognition in 2016 that, when
regulating waste, it also must consider the interests of the public and state, tribal, and local
governments entitled to royalty payments. BLM must consider these interests when evaluating
waste in the leasing context and cannot rely on its new definition to avoid its obligations to
regulate waste.

FLPMA further provides that “the public lands be managed in a manner that will protect the
quality of...environmental, air and atmospheric...values” and for BLM to manage lands for
conservation. FLPMA also mandates that the Interior Department “shall, by regulation or
otherwise, take any action necessary to prevent unnecessary or undue degradation” (UUD) of
public lands. 43 U.S.C. § 1732(b). This mandate prohibits DOI from managing public lands
primarily for energy development or in a manner that unduly or unnecessarily degrades other
uses, further highlighting the need for the agency to regulate and limit natural gas waste.

Given these circumstances, the MLA mandate that BLM require “all reasonable precautions,”
and that “each lease . . . contain provisions” to prevent waste, along with FLPMAs multiple use
mandate and UUD standard, it is clear BLM must address waste and ensure there are adequate
standards in place— to minimize waste. 30 U.S.C. 8§ 187, 225.

b. There are inadequate waste prevention measures in place to ensure the
agency meets its obligations.

It was imperative to incorporate waste prevention requirements into the lease terms for these
parcels because of the glaring lack of adequate protections provided by other means. All
substantive waste minimization provisions under the 2016 BLM Waste Rule were removed
under the September 2018 revision, New Mexico state requirements fail to address any of the
primary sources of waste and the Carlsbad and Roswell RMPs do not contain any waste
minimization stipulations.

i. The revision to BLM’s Waste Prevention Rule will fail to prevent waste

In 1979, NTL-4A was issued to fulfil the agency’s waste prevention mandate. Among other
things, NTL-4A regulated venting, flaring, and royalty-free uses of oil and natural gas on BLM-
administered leases. It prohibited venting or flaring of gas well gas and oil well gas unless
otherwise approved; specified the circumstances under which an operator owes royalties on oil
and gas lost from a lease; and authorized royalty-free venting or flaring of gas on a short-term
basis without the need for approval.



However, after 35 years the agency recognized that relying on this framework was insufficient to
meet its waste minimization obligations. The inadequacy of the NTL-4A framework has been
well documented.

Starting in December 2007, a Royalty Policy Committee (RPC) report, Mineral Revenue
Collection from Federal and Indian Lands and the Outer Continental Shelf, recommended that
BLM update its rules and identified specific actions to improve production accountability. This
was followed by a March 2010 report by the OIG, BLM and MMS Beneficial Use Deductions
which recommended that BLM clarify its requirements for royalty-free use of natural gas; an
October 2010 GAO report, Federal Oil and Gas Leases — Opportunities Exist to Capture Vented
and Flared Gas, Which Would Increase Royalty Payments and Reduce Greenhouse Gases which
recommended that BLM update its regulations to take advantage of opportunities to capture
economically recoverable natural gas using available technologies; and eventually a July 2016
GAO report entitled, OIL AND GAS—Interior Could Do More to Account for and Manage
Natural Gas Emissions which reviewed the DOI’s provisions to account for and manage natural
gas emissions and found BLM’s guidance to operators on determine and reporting non-royalty
bearing production was unclear and leading to inconsistent tracking and reporting which may
impact the accuracy of DOI’s data on natural gas emissions.

The agency recognized these shortcomings, citing each report in the draft 2016 rule and
highlighting a number of additional issues. BLM stated that NTL-4A required the agency to
address venting and flaring on a case-by-case basis resulting in a tremendous administrative
burden. It also notes that since NTL-4A was issued, technologies and practices for oil and gas
production as well as technologies for controlling emissions have advanced considerably and that
“NTL-4A neither reflects today’s best practices and advanced technologies, nor is particularly
effective in requiring their use to avoid waste.”* Finally, BLM acknowledged that the broad,
general directives of NTL-4A left key terms and provisions (like “beneficial use”, “beneficial
purpose”, avoidably lost” and “economically justified”) open to interpretation resulting in the
inconsistent application the NTL across field offices.? More specifically, questions often arose in
regards to when venting or flaring required prior approval, when gas was royalty bearing and
what constituted royalty-free onsite use.

The issues associated with the NTL-4A framework resulted in the rampant waste of publicly
owned gas. The 2010 GAO report found that “in 2008, about 128 billion cubic feet (Bcf) of
natural gas was either vented or flared from Federal leases, about 50 Bcf of which was
economically recoverable (about 40% of the total volume lost). This economically recoverable

181 Fed. Reg. 25 (February 8, 2016) at 6628.
2 Ibid



volume represents about $23 million in lost Federal royalties and 16.5 million metric tons of
carbon dioxide equivalent (CO2¢e) emissions.”?

Between the release of the 2010 GAO report and 2013 this waste continued. As BLM prepared
the Regulatory Impact Analysis (RIA) for the 2016 Rule the agency found that in 2013, 98 Bcf
of natural gas was vented and flared from Federal and Indian leases. This volume had a sales
value of $392 million and would have generated royalty revenues in excess of $49 million. Of
the 98 Bcf of gas, it is estimated that 22 Bcf was vented and 76 Bcf was flared.* According to the
Office of Natural Resources Revenue (ONRR), Federal and Indian onshore lessees and operators
reported that they vented or flared 462 Bcf of natural gas between 2009 and 2015.°

Moreover, the waste of federal resources continues to worsen. The total amount of annual
reported flaring from Federal and Indian leases increased by over 1000 percent from 2009 to
2015.° The trends we have seen in requests for flaring and venting submitted as Sundry Notices
to BLM field offices support the trends seen in wasted volumes. In 2005, BLM received just 50
applications to vent or flare gas. In 2011, BLM received 622 applications, and this doubled again
within 3 years to 1,248 applications in 2014.” This waste has very real financial and
environmental impacts. According to a recent study, taxpayers could lose out on almost $800
million in royalties over the next decade due to natural gas being flared or vented from federal
lands.®

These national trends are reflected in New Mexico. According to the analysis conducted by
BLM, in 2013 operators in New Mexico flared 8.2Bcf of natural gas; 5.9Bcf, or roughly 72
percent of that came from federal and tribal lands.® Using the average Henry Hub spot price for
2013, the amount of gas flared on federal and tribal lands was worth roughly $23 million.
Neither the volume of product wasted or lost revenue figures take into consideration the amount
of gas lost through leaks which studies show can account for 1 — 15 percent of the total volume
of gas produced or venting. Including the volume of gas wasted from venting and leaks would
significantly increase these values.

More specific to this leasing decision, the BLM in its analysis of future development in the
Carlsbad field office found that over the next 20 years, between 3,538 and 6,044 new wells will

3 U.S. Bureau of Land Management.(2016). Regulatory Impact Analysis for: Revisions to 43 CFR 3100 (Onshore Oil and Gas Leasing) and 43
CFR 3600 (Onshore Qil and Gas Operations) Additions of 43 CFR 3178 (Royalty-Free Use of Lease Production) and 43 CFR 3179 (Waste
Prevention and Resource Conservation). p.2

‘1dat3

° 81 Fed. Reg. 223 (November 18, 2016) at 83009

® I1d at 83015

7 Ibid.

8 Western Values Project, “Up in Flames: Taxpayers Left Out in the Cold as Publicly Owned Natural Gas is Carelessly Wasted” (2014) Available
at: http://westernvaluesproject.org/wp-content/uploads/2014/05/Up-In-Flames.pdf.

° U.S. Bureau of Land Management.(2016). Regulatory Impact Analysis for: Revisions to 43 CFR 3100 (Onshore Oil and Gas Leasing) and 43
CFR 3600 (Onshore Oil and Gas Operations) Additions of 43 CFR 3178 (Royalty-Free Use of Lease Production) and 43 CFR 3179 (Waste
Prevention and Resource Conservation). p.202
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be completed on BLM-administered lands in the Carlsbad Field Office. Accounting for all on-
the-books emissions control regulations, these sources are expected to emit 35,797 tpy VOC in
2028 and 46,191 metric tons per year of methane (worth roughly $16.5 million) in 2028.%°
However, if more stringent emission controls are applied - as recommended in Alternatives A
and B of the Draft Carlsbad RMP - these sources are expected to contribute only 7,391 tpy VOC
in 2028 and 13,235 metric tons per year of methane in 2028.1! Importantly, both alternatives A
and B fail to include waste reduction measures as comprehensive as those included in BLMs
2016 rule.

This lease sale will contribute to those emission projections. BLM’s own analysis of the
proposed action estimates that the sale of the 59 parcels included in the final sale notice will
result in the production of 109,760,000 barrels of oil, 1,879,058,299 Mcf of natural gas and
result in direct emissions of 208,930 metric tons of COZ2e per year and a total of 47,198,611.51
metric tons CO2e using an estimated ultimate recovery analysis.*? These emissions are largely
attributable to the lack of adequate waste reduction requirements at the state or federal level.

The 2016 Final Rule, if fully implemented, would have significantly reduced the waste of federal
and tribal natural gas. When finalizing the 2016 Rule, BLM conducted a thorough analysis and
estimated net benefits of up to $204 million per year.'® That estimate took into consideration
engineering compliance costs as well as the social cost of additions of carbon dioxide to the
atmosphere. Total costs were estimated to be between $110-279 million per year.'* The benefits
included projected environmental benefits of reducing the amount of greenhouse gas (GHG)
pollution as well as the cost savings that the industry will receive from the recovery and sale of
natural gas. Monetized benefits were estimated to be between $209 — 403 million per year.*® The
rule was projected to reduce VOC emissions by 250,000-267,000 tons per year and methane
emissions by 175,000 — 180,000 tpy (using the social cost of methane, estimated to be worth
$189 — 247 million per year).1® Additionally, the 2016 rule was expected to increase royalties by
up to $14 million per year and increasing natural gas production by 41Bcf per year, while

having little if any effect on crude oil production.!” Altogether, the 2016 final rule would have
reduced venting by about 35% and flaring by 49%.'8

The 2016 Rule also had numerous ancillary benefits including reducing light and noise pollution
from flaring operations, reducing exposure to hazardous air pollutants and known carcinogens
like benzene, and reducing respiratory problems associated with exposure to high ozone levels.

10 BLM Carlsbad Field Office Draft RMP Volume I — EIS p.4-269.

1 Ibid

12 December 2018 Competitive Oil and Gas Lease Sale Pecos District Office DOI-BLM-NM-P000-2018-0006-EA at 36.
1381 Fed. Reg. 223 (November 18, 2016) at 83014.

141d. at 83068.

15 Id. at 83069.

18 Ibid.

71d. at 83014.

18 1d. at 83069.



Impressively, the 2016 rule is able to provide these benefits while imposing minimal compliance
costs on operators. BLM estimated that average costs for a representative small operator under
the 2016 final rule would increase by about $55,200, which would result in an average reduction
in profit margin of 0.15 percentage points.'® Independent economic analyses have come to
similar conclusions. A recent study found that capture costs will account for less than 3 percent
of annual costs for an average marginal well, resulting in a decrease in annual profit of less than
one-tenth of one percent.?°

The recently finalized revised rule eliminates the changes made by the 2016 rule to improve
upon NTL-4A and does nothing to ensure the issues stemming from the use of NTL-4A are
addressed. The new rule rescinds or revises nearly all the substantive provisions of the 2016 final
rule, and instead relies on existing state and EPA regulations as well as the prior NTL-4A
framework to address waste of natural gas. Importantly, EPA is in the process of revising and/or
rescinding existing New Source Performance Standard (NSPS) OOOOa; New Mexico state
regulations are inadequate and it has been well documented that NTL-4A was unable to
effectively prevent waste.

The new BLM rule explicitly rescinds well drilling requirements (43 CFR § 3179.101), well
completion and related operations requirements (43 CFR § 3179.102), pneumatic controllers
equipment requirements (43 CFR § 3179.201), pneumatic diaphragm pumps equipment
requirements (43 CFR 8§ 3179.202), storage vessels equipment requirements (43 CFR §
3179.203), LDAR requirements (43 CFR § 3179.301 — 3179.305) and the requirement to submit
Waste Minimization Plans (43 CFR § 3162.3-1). It modifies and/or replaces the 2016 final rule
requirements addressing the determination of avoidable and unavoidable loss (43 CFR § 3179.4),
the determination of royalty bearing production (43 CFR § 3178.3 — 3178.10 and § 3179.5),
initial production testing requirements (43 CFR § 3179.103), subsequent well testing
requirements (43 CFR § 3179.104) and gas capture requirements (43 CFR § 3179.7 and 3179.8)
with requirements that are similar to those of NTL-4A.”?! The requirements of the new rule are
likely to result in the same issues experienced by managing federal gas waste under the original
NTL-4A framework and will ultimately lead to increased VOC and methane emissions and
increased waste of from venting, flaring and leaks.

ii. Existing New Mexico state regulations fail to adequately address waste of
federal resources

As part of BLM’s final 2016 Rule, the agency consulted with State regulators and reviewed State
requirements related to waste of oil and gas resources. See 81 Fed. Reg. at 83,019. BLM

1981 Fed. Reg. 223 (November 18, 2016) at 83014.

2 Morton, Pete and Hjerpe, Evan. 2016. A Review of the Economic Factors Surrounding the Capture of Methane from Oil and Natural Gas
Development on Federal Public Land. Conservation Economics Institute. Available at:
https://docs.wixstatic.com/ugd/5fc209_59c6d0e608554ac98fd5acob4655fadl.pdf.

21 83 Fed. Reg. 36 (February 22, 2018) at 7928.
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discussed that State regulations do not apply to BLM-administered leases on Indian lands, and
that States do not have a statutory mandate or trust responsibility to reduce the waste of Federal
and Indian oil and gas. Id. Moreover, states do not operate under, or usually even have in place
provisions similar to those of FLPMA mandating environmental protection and multiple use
management. For these and other reasons, BLM concluded that there was “a need for uniform,
modern waste reduction standards for oil and gas operations on public and Indian lands across
the country.” Id. Considering BLM’s prior findings, eliminating BLM waste policies would not
result in reduced methane emissions and doing so would not satisfy BLM’s mandate to prevent
waste of both Federal and Indian oil and gas.

Setting aside the potential legal issues associated with relying on inconsistent and varying state
standards to fulfil the agency’s federal waste prevention obligations, the regulations that do exist
in the New Mexico are inadequate. When preparing the Waste Prevention Rule, BLM found that
New Mexico flared more federal oil well gas than every state but North Dakota and that flared
volumes have continued to grow over time, rising a staggering 2,255% from 2009 to 2013.22 A
2015 report from business consulting firm ICF International reaffirmed these results, finding that
more methane gas was wasted from oil and gas production on federal and tribal lands in New
Mexico than any other state.?*> More recently, a new study shows excessive leaking, venting and
flaring of natural gas has resulted in New Mexico’s oil and gas industry emitting 570,000 tons of
methane each year.?* In fact, between $182 and $244 million worth of natural gas is wasted each
year, causing taxpayers to lose out on as much as $27 million in tax and royalty revenues
annually. This is enough natural gas to meet the annual heating and cooking needs of every home
in the state. In the Permian Basin alone, more than 409,000 tons of methane was released from
oil and gas facilities in 2014.2°

This rampant waste of federal gas is indicative of a high producing state with inadequate waste
prevention standards. More specifically, New Mexico’s state regulations fail to address a number
of issues that otherwise would have been resolved under BLM’s 2016 final rule and now will not
be covered by the new rule:

e Section 3179.6 of the 2016 Final Rule prohibited the venting of gas under all but a short
list of exempted situations. New Mexico has no venting prohibition.

e Section 3179.7 of the 2016 Final Rule established monthly gas capture percentage targets
that operators must meet, starting at 85% and increasing to 98% by 2027. The capture

22.S. Bureau of Land Management.(2016). Regulatory Impact Analysis for: Revisions to 43 CFR 3100 (Onshore Oil and Gas Leasing) and 43
CFR 3600 (Onshore Oil and Gas Operations) Additions of 43 CFR 3178 (Royalty-Free Use of Lease Production) and 43 CFR 3179 (Waste
Prevention and Resource Conservation). p.202

ZCF International “Onshore Petroleum and Natural Gas Operations on Federal and Tribal Lands in the United States: Analysis of Emissions and
Abatement Opportunities” (2015). Available at:
https://www.edf.org/sites/default/files/content/federal_and_tribal_land_analysis_presentation_091615.pdf

2 McVay, Renee and Hull, Hillary. “Oil and Gas Methane Emissions in New Mexico” (2017). Available at:
https://www.edf.org/sites/default/files/new-mexico-methane-analysis.pdf

% Western Regional Air Partnership “O&G Emissions Inventory Project: Greater San Juan and Permian Basin.” (2017) Available at:
https://www.wrapair2.org/SanJuanPermian.aspx
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percentages were a crucial component of the 2016 Final Rule’s larger venting and flaring
reduction strategy. New Mexico does not have any comparable venting or flaring
reduction targets. While the state does prohibit operators from flaring and venting
casinghead gas produced from a well after 60 days following the well’s completion,
exceptions may be granted when “when the flaring or venting casinghead gas appears
reasonably necessary to protect correlative rights, prevent waste or prevent undue
hardships on the applicant.”?®

Section 3179.9 of the 2016 Final Rule required operators to measure and report the
volume of all flared and vented gas. Operators of lower producing wells were permitted
to estimate rather than measure the flared or vented volumes. This data helps BLM track
the volume of federal gas vented and flared. It ensures the agency has the data it needs to
evaluate the effectiveness of its rule and to make sure royalties are being properly
assessed. New Mexico only requires operators to “meter and report casinghead gas
produced and sold or transported away from a lease...” and casinghead gas that “the
owner produces and uses for fuel purposes in the lease’s development and normal
operation.”?’ New Mexico regulations explicitly state that flared gas does not need to be
measured except for that gas which is flared prior to connection to a gathering line.
Recently, Senate Memorial 102 established a pilot program requiring operators to report
he volume of flared, vented and leaked gas. However, these requirements have not been
formally adopted by the state or made permanent in any way.

Section 3179.101 through 3179.104 of the 2016 Final Rule required that gas from all well
drilling, completion and testing operations be captured and sold, flared, used on site, or
injected. New Mexico has no comparable requirements.

Sections 3179.201 and 3179.202 of the 2016 Final Rule established requirements for
pneumatic controllers and diaphragm pumps. BLM’s own analysis found that combined,
pneumatic pumps and controllers were the single largest source of vented natural gas
from federal lands in 2013 accounting for nearly 40% of all vented gas.?® New Mexico
has no state requirements to minimize emissions from pneumatic pumps or controllers.
Sections 3179.301 through 3179.305 of the 2016 final rule required leak detection and
repair (LDAR) for all well production facilities, compressors and produced water
facilities located on a federal lease. Operators must use optical gas imaging technology, a
portable analyzer or a device not listed that is approved by BLM. Inspections must be
conducted semi-annually for all well production facilities and quarterly for all
compressors. Any leaks found must be repaired within 30 days. The rule also establishes
a 500ppm repair threshold when leaks are detected. In Colorado the repair threshold is
less stringent for compressor stations (2,000ppm) and inspection frequencies vary based

% New Mexico Administrative Code (NMAC) 19.15.18.12.F

2 NMAC 19.18.15.11

2 U.S. Bureau of Land Management.(2016). Regulatory Impact Analysis for: Revisions to 43 CFR 3100 (Onshore Oil and Gas Leasing) and 43
CFR 3600 (Onshore Oil and Gas Operations) Additions of 43 CFR 3178 (Royalty-Free Use of Lease Production) and 43 CFR 3179 (Waste
Prevention and Resource Conservation). p.19
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on actual VOC emissions. New Mexico has no LDAR requirements for oil and gas
production facilities or compressor stations. Additionally, the BLM’s 2016 rule contained
the only LDAR requirements for nearly 88,000 wells on federal and tribal lands—in other
words, over 80% of wells subject to the Waste Prevention Rule are not covered by EPA
0000z or state LDAR standards and are now leaking unchecked.

More generally, even where state regulations meet or exceed the standard established by the
2016 rule, without regulations of its own, the agency must rely on the states inspection and
enforcement and defer to New Mexico in the assessment of penalties in instances where
violations do occur. In other words, by not imposing more specific waste prevention
requirements in lease terms, BLM may lose out on its ability to effectively regulate waste and
ensure accurate royalty collection.

iii. The Carlsbhad and Roswell RMPs do not address waste

Additionally, the stipulations in the Carlsbad and Roswell RMPs, along with the associated lease
notices, COAs and BMPs fail to address waste capture and minimization. Under the 1997 RMP
Amendment and ROD, approximately 95% of the Carlsbad planning area is open to oil and gas
leasing under BLM’s standard terms and conditions. The Conditions of Approval listed in
Appendix 2 of the RMP do not address natural gas waste or methane emissions in any way.
Appendix 3 identifies best practices for oil and gas drilling and operations in cave and karst
areas, but again fails to address gas waste or methane emissions. In fact, it incentivizes the
flaring and venting of gas.?® In 2008 the Carlsbad Field Office finalized the ROD and ARMPA
for Special Status Species. Most of the fluid mineral stipulations remained unchanged under this
amendment. The agency is in the process of revising the Carlsbad RMP and a draft plan was
released in September. While the revised RMP may more adequately address gas waste and
methane emissions, it will not be finalized prior to the issuance of these leases and as currently
written would not apply any stipulations retroactively.

In the 1997 Roswell Approved RMP and ROD, approximately 97% of the planning area is open
to oil and gas leasing under BLM’s standard terms and conditions. Like the Carlsbad RMP, the
Roswell RMP does not establish any stipulations, COAs or BMPs that address gas waste or
methane emissions and contains the same appendix with more specific recommendations for
operating in cave and karst landscapes. The 2008 Roswell Special Species Amendment also fails
to include and requirements or best practices that would minimize gas waste and emissions.

Consequently, there is a clear lack of adequate measures in place to ensure waste reduction from
these leases in the existing RMPs. The absence of existing stipulations in the underlying RMPs

2 1.S. Bureau of Land Management, Roswell District, New Mexico. “Carlsbad Approved Resource Management Plan Amendment and Record
of Decision”. (1997), Appendix 3, p. 5
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along with the revision of the BLM Waste Rule and the inadequacy of New Mexico’s state
regulations increases the likelihood that there will be insufficient measures in place to ensure the
agency meets its waste prevention mandate under the MLA and FLPMA.

c. BLM has exercised its authority regarding capture of wasted gas prior to
issuance of the 2016 Final Rule.

In the absence of the 2016 Waste Rule, BLM is still required to take proactive steps to minimize
waste of taxpayer owned resources and manage public lands in a balanced manner. This is
evidenced by the fact that some BLM field offices had already implemented unique measures to
incentivize capture and reduce waste prior to finalization of the 2016 Final Rule.

To fulfill its waste prevention mandate, in June of 2017, BLM finalized an environmental
assessment proposing to evaluate pending Sundry Notice requests to flare in the North Dakota
Field Office to ensure direct capture of or mitigation of impacts from associated gas from oil
wells in the Bakken in western North Dakota.®® The field office will determine the environmental
and social impacts from flaring and identify any design features and mitigation measures that
may need to be applied to future flaring from new facilities as Conditions of Approval. The EA
reiterated BLM’s authority to regulating venting and flaring stating, “The BLM has the authority
to protect the viewsheds of cultural and historic properties for federally administered wells on
both federal and non-federal surface under the National Historic Preservation Act (NHPA), and
36 CFR 800 — Protection of Historic Properties. In addition, mitigation requirements for venting
and flaring within the viewsheds of historic or cultural properties are authorized under the
NEPA, section 6.8.4.”%! According to the EA, the agency will carry out this authority by,
“analyz[ing] 1,7701 pending SN requests (Appendix A) to flare oil-well gas from Federal and
Indian oil wells along with disclosing the reasonably foreseeable impacts from flaring in the
western portion of North Dakota, and identify mitigation measures for flaring from future
production facilities.”*? Those potential mitigation measures include the following:

e Construct a gathering pipeline which will ultimately be connected to a trunk pipeline;

e Liquefy the gas on location and store on location until it can be transported via truck to a
pipeline injection location;

¢ Reinject the natural gas into a formation for possible future use;

e Reinject the natural gas into the reservoir for secondary enhanced oil recovery;

e Beneficial use on lease;

e Camouflaging of flare using vegetation or architectural structures;

e Reduce flare stack height;

% Bureau of Land Management, North Dakota Field Office, Environmental Assessment: Sundry Notice Flaring Requests (June 2017). Available
at: https://eplanning.blm.gov/epl-front-office/projects/nepa/62240/108472/132791/NDFO_Flaring_EA.pdf

3d. at 33

%21d. at9
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e Restriction of active flaring at night;
e Coordination with the appropriate SMA would be required for future flaring requests
within the viewshed of a cultural or historic property.

Similarly, both the Price Field Office in preparing the San Rafael Desert MLP and the Royal
Gorge Field Office in preparing the Eastern Colorado RMP drafted stipulations based on the
requirements in the 2016 final rule and other successful waste minimization strategies to address
waste at the planning level.

While the San Rafael Desert MLP will not be moving forward, the preliminary alternatives
released by the Price Field Office for the San Rafael Desert MLP address the issues of venting
and flaring under stipulation AQ-11.23 The stipulation explicitly calls out the requirement to
eliminate venting and flaring of associated gas and to submit a waste minimization plan along
with APDs. Stipulation AQ-11 illustrates how BLM can draft a stipulation to address the flaring,
venting and waste minimization plan requirements of the rule:

In the absence of a pipeline, to capture gas associated with production from an oil well,
use of a combustor or other best available technologies would be required. To minimize
impacts on air quality and AQRVs, as well as minimize emissions of greenhouse gases,
venting or open flaring would be prohibited except in the limited circumstances identified
in the BLM’s methane waste prevention rule. Evaluation of all reasonable and technically
feasible gas capture technologies would be required as part of operator plan approvals. In
the case of an exception, a visual screen must be used to minimize sky glow, glare, and
adverse visual effects on night sky resources.®*

Similarly, the Royal Gorge Field Office included stipulations in the preliminary alternatives for
the Eastern Colorado RMP. There, the field office addressed venting and flaring in the planning
area more generally. AU-23 states “Allow venting of gas only in emergency situations or under
circumstances when capture is not technically feasible.” While MA-6 reads, “Minimize flaring as
much as is technically and economically feasible. Authorize flaring on a case by case basis. The
BLM engineer will review requests and attach conditions of approval to any authorization.
Operators must record volumes and amount of time flaring takes place, and submit the
information to the BLM...”%

33 See stipulation AQ-11 at: https://eplanning.blm.gov/epl-front-office/projects/nepa/61781/93139/112240/SRD_MLP_Chapter 2_Alternatives -
Public_Review.pdf

3 See San Rafael Desert Preliminary Alternatives, Stipulation AQ-11.

% preliminary Alternatives Report, Eastern Colorado Resource Management Plan (March 2017). Available at: https://eplanning.bim.gov/epl-

front-office/projects/lup/39877/98740/119608/ECRMP_PrelimAltsReport.pdf
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The Carlsbad field office attempted to address waste prior to the 2016 rule as well, although
unsuccessfully. According to a 2016 GAO report®, in Carlsbad officials charged royalties on
flared gas. Through discussion with operators they found that operators made an economic
choice to flare gas associated with their oil wells rather than wait until gas gathering pipeline was
available and that operators could generally restrict production at their wells without endangering
the amount of oil that these wells could ultimately produce. They therefore determined that much
of the flared oil-well gas was “avoidably lost”. However, as noted in the preparation of the 2016
waste rule, “in spite of those payments, rates of flaring [had] not changed appreciably since
2013.”%" The Carlsbad example highlights the flaw in relying on purely economic incentives to
reduce waste — the approach used under NTL-4A- and the need for more explicit requirements.

BLM should have included similarly proactive measures like those considered in North Dakota,
Price and Royal Gorge to analyze and incentivize methane capture.

d. BLM must develop and include stipulations in the lease terms to reduce
natural gas waste and mitigate impacts from associated methane emissions.

Ultimately, BLM failed to analyze alternatives in this lease sale EA that would minimize and/or
mitigate methane emissions, such as deferring leases, phasing leasing, requiring technology to
mitigate emissions, and requiring practices that would reduce methane emissions and natural gas
waste. The only analysis of mitigation measures conducted by BLM in the EA for this lease sale
was a cursory overview of optional actions. BLM referred to the potential for NTL-4A,
unspecified voluntary BMPs and enrollment in the Natural GasSTAR program as potential ways
to reduce methane and other GHG emissions. Moreover, BLM did not include any potential
methane or waste minimization stipulations in Appendix C and did not evaluate the potential
impact of those or other waste and methane reduction measures on GHG emissions from this
lease sale.

BLM is subject to a broad range of authorities supporting mitigation measures to avoid,
minimize and offset impacts. FLPMA requires BLM to manage for multiple use and sustained
yield, and to avoid unnecessary or undue degradation of resources and values. 43 C.F.R. 88
1701, 1732(b). NEPA and associated CEQ regulations require BLM to analyze potential impacts
and consider ways to avoid, minimize and mitigate impacts, in accordance with the mitigation
hierarchy. 40 C.F.R. §8 1508.8, 1502.14, 1502.16. NEPA specifically requires an agency to
“include appropriate mitigation measures not already included in the proposed action or
alternatives.” 40 CFR 1502.14(f), 1502.16(h). Additionally, BLM’s broad discretion under the
MLA, coupled with the MLA’s direction that leases should support the public interest, can
further support such an approach.

% United States Government Accountability Office. (2016). OIL AND GAS—Interior Could Do More to Account for and Manage Natural Gas
Emissions. (GAO-16-607)
5781 Fed. Reg. 25 (February 8, 2016) at 6644.
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In the context of this lease sale, BLM had the opportunity to mitigate the impacts from
associated methane emissions by incorporating waste minimization stipulations as lease notices
in the lease terms. Specifically, BLM failed to consider or incorporate lease notices to address
the six areas we identified as covered under the 2016 final rule but left unaddressed by New
Mexico’s state regulations, the revised BLM rule or existing RMP stipulations. Those include:

e Prohibiting the venting of natural gas.

e Mandating operators meet monthly capture gas percentage targets as outlined in the 2016
final rule and establishing restrictions on flaring.

e Requiring operators to report volumes of gas vented, flared and leaked.

e Requiring the capture of emissions associated with well drilling, completion and testing
operations.

e Establishing waste minimization requirements for pneumatic controllers and diaphragm
pumps.

e Establishing a comprehensive LDAR inspection and reporting protocol for all well
production facilities similar to that of the 2016 final rule.

The Roswell and Carlshad RMPs both lack stipulations that would reduce methane emissions
and natural gas waste. Additionally, the revision of the 2016 waste rule along with the deficient
New Mexico state regulations means inadequate measures are in place to ensure BLM meets its
waste prevention mandate. The field office failed to take any action to reduce waste and increase
federal revenues by ensuring lease terms include waste minimization requirements.

1. BLM has failed to adequately quantify potential lifecycle methane emissions and
analyze impacts from increased methane emissions using the social cost of
methane.

Moreover, BLM failed to adequately quantify and analyze methane emissions associated with
the proposed lease sale. NEPA requires federal agencies to take a “hard look™ at the
environmental consequences of proposed actions. 40 C.F.R. 8 1500.1; Robertson v. Methow
Valley Citizens Council, 490 U.S. 332, 350 (1989) (citations omitted). Agencies must comply
with this requirement before there are “any irreversible and irretrievable commitments of
resources which would be involved in the proposed action should it be implemented.” 42 U.S.C.
8 4332(C)(v); see also 40 C.F.R. 8§88 1501.2, 1502.5(a). Courts have held that BLM makes such a
commitment when it issues an oil and gas lease without reserving the right to later prohibit
development. N.M. ex rel. Richardson v. BLM, 565 F.3d 683, 718 (10th Cir. 2009); see also
Sierra Club v. Hodel, 848 F.2d 1068, 1093 (10th Cir. 1988) (agencies are to perform hard look
NEPA analysis “before committing themselves irretrievably to a given course of action so that
the action can be shaped to account for environmental values”); Sierra Club v. Peterson, 717
F.2d 1409, 1411 ([o]n land leased without a No Surface Occupancy Stipulation the Department
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cannot deny the permit to drill; it can only impose 'reasonable’ conditions which are designed to
mitigate the environmental impacts of the drilling operations.). Here, BLM has not met the
“hard look” requirement because the agency has failed to adequately analyze impacts from
increased methane emissions.

Methane is an extremely potent greenhouse gas (GHG) approximately 87 times more harmful
than carbon dioxide as a climate pollutant over the short-term.*® Despite the heat trapping
potential of methane, its short atmospheric life (about 10 years on average) means there are real
near-term climate benefits from reducing emissions today.® Therefore, it is particularly
important that any analysis of climate impacts resulting from an oil and gas lease sale must
necessarily address the impacts of associated methane emissions.

When considering a proposed action that has the potential to affect greenhouse gas emissions,
NEPA requires federal agencies to analyze and disclose the effects of these emissions as indirect
or cumulative effects.*® Therefore, separate from BLM’s waste minimization obligations, BLM
is also required by NEPA to quantify potential emissions associated with the proposed lease sale
and analyze associated impacts.

While BLM does attempt to quantify potential emissions from this lease sale, it estimates direct
emissions only and fails to consider lifecycle emissions resulting from the proposed action. BLM
found potential direct emissions resulting from the proposed lease sale could be 208,930 metric
tons of CO2e annually, the agency’s analysis of the climate impact stemming from these
emissions is severely lacking. BLM concludes that these emissions represents 0.002 percent of
total U.S. GHG emissions and 3.08 percent of New Mexico total U.S. O&G field production
GHG emissions and concludes that “the very small increase in GHG emissions that could result
from approval of the action alternatives would not produce climate change impacts that differ
from the No Action Alternative.”

This is a superficial analysis at best. BLM failed to analyze impacts across alternatives, failed to
analyze the potential emission benefits of including various mitigation measures and failed to use
the social cost of carbon (SCC) in its analysis of potential impacts. The SCC is a leading tool for
quantifying the climate impacts of proposed federal actions. It is an estimate, in dollars, of the
long-term damage caused by a one ton increase in carbon dioxide (CO2) emissions in a given
year; or viewed another way, the benefits of reducing CO2 emissions by that amount in a given
year. The SCC is intended to be a comprehensive estimate of climate change damages that

% https://www.epa.gov/ghgemissions/understanding-global-warming-potentials

% https://www.epa.gov/climateleadership/atmospheric-lifetime-and-global-warming-potential-defined

40 See Center for Biological Diversity v. NHTSA (538 F.3d at 1217, 1223-25.); see also Mid States Coalition for Progress v. Surface
Transportation Board (345 F.3d 520, 549-50 (8th Cir. 2003)); see also High Country Conservation Advocates v. U.S. Forest Serv., (52 F. Supp.
3d 1174, 1197-98 (D. Colo. 2014)); See also Dine Citizens Against Ruining our Env't v. Olffice of Surface Mining Reclamation and Enforcement
[OSMRE], 82 F. Supp. 3d 1201 (D. Colo. 2015).; see also Wild Earth Guardians v. OSMRE, 104 F. Supp. 3d 1208 (D. Colo. 2015). and Wild
Earth Guardians v. OSMRE, No. CV 14-103-BLG-SPW (D. Mt., Oct. 32, 2015, Jan 21, 2016); see also Western Organization of Resource
Councils v. BLM, 2018 WL 1475470 (D. Mont. March 26, 2018); see also San Juan Citizens Alliance v. U.S. Bureau of Land Management, No.
16-CV-376-MCA-JHR, 2018 WL 2994406 (D.N.M. June 14, 2018).
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includes, among other costs, the changes in net agricultural productivity, risks to human health,
and property damages from increased flood risks. Courts have recognized its applicability to
NEPA analyses.*

In 2010, an interagency working group was convened by the Council of Economic Advisers and
the Office of Management and Budget to design an SCC modeling exercise and develop
estimates for use across the federal government. The resulting SCC estimate was developed
through a rigorous multi-agency process based on generally accepted research methods and years
of peer-reviewed scientific and economic studies. The interagency group was comprised of
scientific and economic experts from the White House and federal agencies, including: The
Council on Environmental Quality, National Economic Council, Office of Energy and Climate
Change, Office of Science and Technology Policy, EPA, and the Departments of Agriculture,
Commerce, Energy, Transportation, and Treasury. The interagency group identified a variety of
assumptions, which were then used to estimate the SCC using three integrated assessment
models, which each combine climate processes, economic growth, and interactions between the
two in a single modeling framework. The working group presents values for social costs from
2015 to 2050, assuming discount rates of 5%, 3%, 2.5% and the 95th percentile of the 3%
discount rate.*? These values range from $11 to $212 (in 2007 dollars per metric ton of carbon
dioxide).*® These figures do not reflect the full range of climate impacts and accordingly provide
a conservative estimate of the costs from carbon emissions.

The EPA also developed a companion protocol called the Social Cost of Methane (SCM)
method, focusing on methane emissions. The 2010 SCM has been estimated to be between $370
and $2,400 per ton of methane in 2007 dollars.** The significantly higher social cost estimates
for an additional ton of methane relative to carbon dioxide is due to the significantly larger
radiative forcing generated by methane which has a global warming potential of between 28 and
86 times that of carbon dioxide.

The Trump Administration has, in recent proceedings, applied a revised, interim method for
calculating SCC and SCM. The new interim methodology relies on the flawed premise the
scientifically accepted methodology previously developed overestimated the benefits of reducing
GHG emissions. Among other changes, the revised methodology recommends that future
damages be discounted using constant discount rates of 3 and 7%. This is a departure from the

“1 See High Country Conservation Advocates v. U.S. Forest Serv., 52 F. Supp. 3d 1174 (D. Colo. 2014).

“2 Interagency Working Group on Social Cost of Carbon, United States Government, Technical Support Document: - Technical Update of the
Social Cost of Carbon for Regulatory Impact Analysis - Under Executive Order 12866 at 2 (Aug. 2016 revision). Although President Trump
directed the Office of Information and Regulatory Affairs to withdraw this metric, it remains the best available tool for complying with the legal
requirement to analyze the effects of greenhouse gas emissions. See Exec. Order No. 13,783, 82 Fed. Reg. 16,093, 16.095-96 (Mar. 28, 2017) at
2-3.

43 1bid.

“ Interagency Working Group on Social Cost of Greenhouse Gases, United States Government. 2016. Addendum to Technical Support
Document on Social Cost of Carbon for Regulatory Impact Analysis under Executive Order 12866: Application of the Methodology to Estimate
the Social Cost of Methane and the Social Cost of Nitrous Oxide. Available at: https://archive.epa.gov/epa/sites/production/files/2016-
12/documents/addendum_to_sc-ghg_tsd_august_2016.pdf.
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previous methodology which estimated SCC at a 2.5, 3 and 5% discount rates. A higher discount
rate leads to a lower SCC, which suggests a lower value placed on preventing future damages. A
7% discount rate, typically used for valuing returns on private investment, is far higher than 5%
ceiling used previously and is inappropriate for valuing the social benefits associated with GHG
reductions. The revised methodology further undermines the benefits of GHG emission
reductions by suggesting federal agencies consider only national, rather than global impacts
associated with climate change, in addition to using higher discount rates. Furthermore, the
interim approach ignores spillover effects on the United States from trade and global economic
disruption due to climate impacts in other countries, Economic experts recommend including
global impacts and using a discount rate no higher than 3%.

Proper application of SCC and SCM estimates provides a way to quantify the costs of GHG
emissions and meaningfully compare potential impacts across alternatives, as required under
NEPA. Moreover, since the benefits of fossil fuel production are regularly monetized in BLM’s
NEPA documents, it is critical that the impacts also be monetized. Accordingly, BLM should
have properly applied full SCC and SCM estimates to assess the impact of greenhouse gas
emissions from this lease sale.

We hope to see BLM complete needed analysis and fully comply with applicable law and
guidance prior to proceeding with leasing the protested parcels.

Sincerely,

P

Nada Culver

Senior Counsel and Director, BLM Action Center
The Wilderness Society

1660 Wynkoop, #850

Denver, CO 80202

(303) 225-4635

Nada_culver@tws.org

Jon Goldstein
Director, Regulatory and Legislative Affairs
Environmental Defense Fund
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