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l.
INTRODUCTION

The United States has tried to characterize tnsua as yet another dispute between the

economy and the environment — with California’siemvmental protection efforts intruding upor]
the President's foreign policy to defend the coisiconomic well-being. The undisputed factg
show otherwise. Here, the United States' Secontibkléor Summary Judgment (the “Second
Motion”) seeks to set aside California regulatibnking its cap-and-trade program to that of
Québec (the “Linkage,” defined more fully belowllhe Linkage is designed teduce the cosif
greenhouse gas (“GHG”) emission reductions to edgdlentities in California. If successful in
invalidating the Linkage, the United States woulvel up the cost of emission reductions on the
American economy, which is precisely the oppositésgourported foreign policy goals. The
United States’ lawsuit injects significant uncarmtgiinto a thriving market that has matured over
six years and threatens to undermine the reasorapértations of many that have invested
billions of dollars in that market. As such, tlesiot a dispute between the interests of
environmental protection and the economy; the dn8&ates' position is adversebmth the
economyandthe environment.

Fortunately, the United States Supreme Court leisdaed a Foreign Affairs Doctrine

standard that affirms the states' right to enalid y@lice power regulations, such as the Linkagg

that do not conflict with an express foreign polafithe United States. Under that standard, state

law is preempted if either (1) the state has irgcudpon the field of foreign affairs without any
“serious claim” to be addressing a subject of ‘itiadal state responsibility,” or (2) the state has
acted within its traditional domain and there ig@nflict, of a clarity or substantiality that waul

vary with the strength or the traditional importaraf the state concern asserte@rh. Ins. Ass'n

v. Garamendi539 U.S. 396, 419 n.11 (2003)3aramendi). The undisputed facts show that the

United States has not satisfied either test anefive the Second Motion fails as a matter of lav
California's Linkage addresses matters of pollutontrol and economic regulation at the
core of its traditional police powers. Althougletbnited States asserts, without authority, that

the regulation of GHGs is not a traditional staiaaern, binding Ninth Circuit precedent holds
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otherwise.Rocky Mountain Farmers Union v. Coréi3 F.3d 940, 946 (9th Cir. 2019R0cky
Mountairf) (GHG regulation “clearly falls within the exesa of even the most traditional conce
of . . . the police power”). Furthermore, the Lagle is a cost-cutting measure intended to redug
compliance costs for California entities regulateder the State’s Cap-and-Trade program. It
thereby serves a market regulation function thed & central to the State's traditional powers.
The United States suggests that California hadtanar motive in promulgating the
Linkage — that its “real purpose” was to regulatéGsemissions “in foreign jurisdictions” and to

“engage in global climate diplomacy.” It suppadhis argument by reference to statements by

Agreement of 2015 (the “Paris Accordtjade in 2019six yearsafter the Linkage regulations
were promulgated. The Court was correct to réjeetrelevance of similar such statements as “
more than typical political hyperbole” in denyirgetFirst Motion and should do so again here.
More substantively, the United States’ “ulteriortime theory” is easily disproven by reference t

the California Air Resource Board's (“CARB's”) Stlatent of Reasons accompanying the Linka

able to trade allowances will reduce the overadt @ achieving the desired level of emission
reductions.” The purpose of California's GHG regjoins generally, and of the Linkage
specifically, fall squarely within the State's ‘drdonal responsibility."
As such, the Linkage must be upheld under the §oraifairs Doctrine unless it is in

“clear conflict” with “an express federal policyGaramendi 539 U.S. at 419 n.11. Here, too, th
Second Motion falls short. The United States sftero theories of conflict: (1) that the Linkageg
conflicts with the United States' decision to witnd from the Paris Accord, and (2) that it
undermines the Federal Government's ability to ti@gpoa “better deal.” At the outset, the Unite
States’ withdrawal from the Paris Accord and itside however sincere, to negotiate a new
agreement are not “express federal policy” thatpraempt state law. Our federalist system dog
not permit the federal Executive to unilaterallggmpt duly-enacted state law by merely
expressing its intent to negotiat8ee Cent. Valley Chrystler-Jeep, Inc. v. Goldstéae F. Supp.
2d 1151, 1174 (E.D. Cal. 2007)3bldsten® (“In order to conflict or interfere with foreign
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policy within the meaning afschernig Garamendior related cases, the interference must be w
a policy, not simply with the means of negotiatangolicy.”)
But even accepting that the United States' withdtdmom the Paris Accord constitutes af
“express federal policy” with preemptive force, & no conflict here. The Second Motion
affirms the United States’ commitment to reduce Géfdssions under the United Nations
Framework Convention on Climate Change (the “UNFQCKut states that the President aims {
negotiate a new agreement to lower the costs gktheductions to the United States economy.
The Linkage is not in conflict with that foreignlmy goal. Indeed, the Linkage expands the
market for emission allowances under Californiaép@nd-Trade program, increasing the
liquidity of those instruments and reducing thet @dsemission reductions within the State. It
follows that this lawsuit, and not the Linkage, ttiets with the United States’ foreign policy
goals. By seeking to invalidate the Linkage thisduit aims to undermine the United States'
express goal to minimize the cost of emission redas to the United States economy.

The Second Motion's other contention that the Lgek&acilitates Canada's participation if
the Paris Accord is pure fallacy. It is true ttiet Paris Accord contemplates exchanges of
emission reduction credits (defined below as “ITMOAer use toward Parties’ individually
established emission reduction goals under thes Racord (defined below as “NDCs”). But it
does not follow, as the United States claims, timatugh the Linkage “California is selling
greenhouse gas emissiointhe United States that Canada can use to support its commitments
under the Paris Accord.” ECF No. 102 at 21-22 (easgs original). Rather, under Paragraph 6
of the Paris Accord, the use of ITMOs to satisfyaion's NDC must be “authorized by
participating Parties” — that is, the Parties ® Baris Accord participating in the ITMO
transaction. In other words, Canada cannot used3 generated in California towards its NDC
unless the transaction is expressly authorizedéynited States. Furthermore, if the United

States’ withdrawal from the Paris Accord becomésative in November 2020, as a non-Party if

will no longer have the authority to authorizeansfer of ITMOs for use towards a Party's NDC,

California's Linkage with Québec thus has no beanipon Canada's participation in the Paris

Accord and does not conflict in any way with theitdd States' withdrawal from that Agreement.

-7- Case No. 2:19-cv-02142-WBS-EH
SMRH:4820-1131-7180.5 |ETA'S OPPOSITION TO PLAINTIFF'S SECOND MOTION FORUMMARY JUDGMENT

th

(0]

—

3

B




© 00 N o o B~ wWw N Pk

N RN DN N N N N N DN R R R R R R R R R
0o ~N o O~ W N P O © 0 N O o0 b~ W N B O

Case 2:19-cv-02142-WBS-EFB Document 105 Filed 05/18/20 Page 8 of 23

Lastly, the Linkage risks no interference with thated States' ability to negotiate a
“better deal.” California’s efforts to reduce esis actually enhance the United States’
credibility as a serious negotiating partner cortedito addressing climate change as a Party td
the UNFCCC, the United States’ support for whichff‘fmed in the Second Motion. This is
borne out by the fact that while the Linkage haanbi@ place for over six years, the United State
has alleged no interference until the filing ofstaction. Most fundamentally, though, there
simply can be no interference because the UnitatkStauthority over foreign affairs is and
remains plenary — as evidenced most dramaticallhéyPresident’s withdrawal from the Paris
Accord despite the political opposition of the leexlof many states. The United States may
someday enter into an international treaty or adapxpress policy that preempts the Linkage,
but that potentiality is far too speculative to greemptive force here.

The contours of the Foreign Affairs Doctrine weee gut of respect for the states' right tg
regulate within their traditional police powershelCourt should be particularly reluctant to ups
this balanced federalism here, based on a vageéiyedl foreign policy, because invalidation of
the Linkage would upset the stability of a marketvhich many dozens of private entities have
invested many billions of dollars. The United 8sSecond Motion should be denied.

Il.
STATEMENT OF FACTS

Intervenor-Defendant International Emissions Trgdhssociation (“IETA”) is a non-
profit trade organization representing over 125rmsses worldwide, including numerous entitie
that have compliance obligations under Californaisl Québec’s cap-and-trade programs.
IETA’'s members include some of North America’s, &nel world’s, largest power, industrial, an
financial corporations, including leaders in thieamid gas, electricity, manufacturing, mining,
chemicals, and paper industriesn addition to those members with GHG-reductibligations
under California and Québec law, IETA’'s membersude others that offer a variety of services

in the carbon market that has emerged under tkadm of California’s and Québec’s cap-and-

1 An up-to-date list of IETA's members is availabtéttps://www.ieta.org/Our-Members
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trade systems, including allowance-trading brokesamnd generators of offsets. IETA and its
members have a shared goal of developing an emissiding regime that results in real and
verifiable GHG emission reductions, thereby balag@conomic efficiency with environmental
integrity and social equity in a way that is bothrmefficient and more effective than traditional
command-and-control regulatory regimes.

IETA submitted a comprehensive Statement of Facitis iOpposition to Plaintiff’'s Motion
for Summary Judgment filed on February 10, 202CGF Eo. 47 at 8-12. Rather than restate
those facts here, IETA refers the Court to thatdil as well as the Statement of Facts submitted
by the State Defendants, the WCI Defendants, atetM@nor-Defendants Environmental Defeng
Fund (“EDF”) and Natural Resources Defense CoufidiRDC”). ECF No. 49 at 3-12 (State
Defendants); ECF No. 46-1 st 2-3 (WCI DefendarE§)F No. 48 at 3-9 (EDF/NRDC).

I1.
ARGUMENT
A. Standard of Review.
Summary judgment is appropriate “only if no genussie of material fact exists,” and
only if the moving party is “entitled to judgmerd a matter of law.” Fed. R. Civ. Proc. 56(c);

Provenz v. Miller 102 F.3d 1478, 1483 (9th Cir. 1996€)jpper Express v. Rocky Mountain Motg
Tariff Bureau, Inc, 690 F.2d 1240, 1250 (9th Cir. 1982). “In coesidg a motion for summary
judgment, the court may not weigh the evidence akercredibility determinations, and is
required to draw all inferences in a light mostdiable to the non-moving partyAnderson v.
Liberty Lobby, Ing 477 U.S. 242, 248-50 (1986).

B. The Motion Impermissibly Exceeds the Scope of Refi&ought in the Complaint.

As a threshold issue, this Court should rejectthited States’ effort to broaden the objeq
of this lawsuit beyond the scope of the pleadinfise United States’ operative First Amended
Complaint (the “FAC”) seeks declaratory and injuvetrelief against operation and
implementation of the Agreement between Califoamnd Québec (the “Agreement”), Agreemen
11-415 Between Air Resources Board and Westernd@éirinitiative, Incorporated (“Agreement

11-415"), and "supporting California law as appl{ettluding Cal. Health & Safety Code

-O- Case No. 2:19-cv-02142-WBS-EH
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§ 38564 and 17 CCR 88 95940-43).” ECF No. 7 aB3{Prayer for Relief}. “The United States
for the first time introduced the term “Agreementarrangements” in its Reply Brief In Suppof
of its First Motion for Summary Judgment, definihg latter vaguely to include unspecified
“preparatory and implementing activities.” ECF N8.at 1, n.2.”

In denying the First Motion, the Court reasonaldpstrued the phrase “the Agreement
and supporting California law” in the FAC “to incle California Code of Regulations, Title 17,
Sections 95940-43 because those mandate the geeguakements for linking California's cap-
and-trade program with other jurisdictions.” EC#8.191 at 25, n.12. Undeterred, the United
States’ Second Motion for Summary Judgment ainssgioificantly broaden the scope of this
lawsuit, this time defining the "Agreement andakrgements" to include unspecified
“preparatory and implementing activitietarting with the Global Warming Solutions Act of
2006” ECF No. 102 at 2, n.1 (emphasis added).

The United States should not be permitted, throtggBecond Motion, to expand the scof
of the relief that it seeks in this lawsuit, angt@ourt cannot grant relief beyond the scope of
what is stated in the operative pleading. FediR.P. 8;Moeller v. Taco Bell Corp966 F.
Supp. 2d 899, 902 (N.D. Cal. 2013). The defendanttsis lawsuit should not be left to guess at|
what “preparatory and implementing actions” thet&aiStates here challenges. It certainly
cannot be the case that the entirety of Califosnidimate policy, “starting with the Global
Warming Solutions Act of 2006,” is now at issudhrs lawsuit. ECF No. 102 at 2, n.1. The
scope of this lawsuit must be limited to the prmns challenged in the FAC: the Agreement,
Agreement 11-415, California Health & Safety Co@etdn 38564, and California Code of
Regulations Sections 95940-43 (referred to heretha “Linkage”).

C. The Foreign Affairs Doctrine Does Not Preempt the Inkage.

Preemption under the Foreign Affairs Doctrine caltetthe form of either “field
preemption” or “conflict preemption.Movsesian v. Victoria Versicherung A&70 F.3d 1067,

1071 (9th Cir. 2012). Under the doctrine of fipl@emption, state action is preempted where th

2 Note that this language is virtually identicathat used in the United States’ Third Cause of
Action under the Foreign Affairs Doctrine. ECF Noat  174.
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state intrudes on foreign affairs with no “seriale&am” to be addressing “a traditional state
responsibility.” Id. at 1074-75. When a state acts within its “tiad&l competence,” however,
state law will not be preempted under the Foreiffaifs Doctrine unless there is “a conflict, of g
clarity or substantiality that would vary with tegength or the traditional importance of the stat
concern asserted.Garamendi 539 U.S. at 419 n. 11, 420. Und&sramendj the “traditional
importance of the state concern” informs the “tyaor certainty” of the conflict required, and
thus the field preemption analysis should occut.fiHere, the Linkage falls squarely within
California’'s traditional state powers to protestditizens and regulate its marketplace. Because
the Linkage does not conflict with any express fablpolicy of the United States federal
government, the State’s interests must prevailthed.inkage is not preempted.

1. Environmental and Economic Regulations Fall Squargl Within California's

Traditional Field of Competence.

“At times, albeit seldomly, the Supreme Court s a state law to be preempted
because it infringes upon the federal governmenttsusive power to conduct foreign affairs,
even though the law does not conflict with a febllena or policy.” Von Saher v. Norton Simon
Museum of Art Pasaden892 F.3d 954, 963 (9th Cir. 2010). This “fielceemption” does not
apply where a state acts within its ""traditionahtpetence.”Garamendi 539 U.S. at 419 n.11,
420. “The central question, then is this: in emac[the Linkage], has California addressed a
traditional state responsibility, or has it infredyon a foreign affairs power reserved by the
Constitution exclusively to the national governn®nYon Saher592 F.3d at 964.

California's Linkage implicates two core areasraflitional state competence —
environmental protection and market regulation & terefore field preemption does not apply.
The United States’ arguments fail to refute thiarhetautological deductionFirst, the United
States' Second Motion baldly asserts, with no sdgpauthority, that “[rlegulating greenhouse
gas emissions to address global climate changet ia traditional state responsibility.” ECF No.
102 at 29. Contrary to the United States’ threagllokaim, the Ninth Circuit has squarely held
that greenhouse gas regulation “clearly falls witiie exercise of even the most traditional

concept of . . . the police powerRocky Mountain Farmers Union v. Coré&i3 F.3d 940, 946
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(9™ Cir. 2019) (Rocky Mountait), quotingHuron Portland Cement Co. v. City of Detr@62
U.S. 440, 442 (1960). Upholding CARB's regulatofriuel sales in California under the Global
Warming Solutions Act, the court explained that:

The California legislature is rightly concerned twthe health and
welfare of humans living in the State of Californidhese persons
may be subjected, for example, to crumbling or speancoastlines,
rising water, or more intense forest fires caused Higher
temperatures and related droughts, all of whichynrathe scientific
communities believe are caused or intensified l® tblume of
greenhouse gas emissions. The California legislaod regulators
who created the CARB regulation of greenhouse gasseons were
clearly concerned with such dreadful environmemtgdacts. And,
whatever_else may be said of the revolutionary cahsts who
framed our_Constitution, it cannot be doubted that they
respected the rights of individual states to passaWws that
protected human welfare see, e.g., The Federalist No. d5289
(James Madison) (Clinton Rossiter ed., 2003) (“‘pbeers reserved
to the several States will extend to all the olgjegthich, in the
ordinary course of affairs, concern the lives, tliles, and properties
of the people; and the internal order, improvemamd, prosperity of
the State.”), and recognized their broad policegrewo accomplish
this goal. See, e.g., Metro. Life Ins. Co. v. Massachuséits U.S.
724, 756, 105 S. Ct. 2380, 85 L. Ed. 2d 728 (198H)e States
traditionally have had great latitude under theiige powers to
legislate as ‘to the protection of the lives, limbsalth, comfort, and
quiet of all persons.” (quotin§laughter-House Case83 U.S. 36,
62, 21 L. Ed. 394 (1873))l.ewis v. BT Inv. Managers, Inel47 U.S.
27,36, 100 S. Ct. 2009, 64 L. Ed. 2d 702 (198[)]ie States retain
authority under their general police powers to fagumatters of
‘legitimate local concern,” even though interstedenmerce may be
affected.”);Huron Portland Cement Co. v. City of Detrd#62 U.S.
440, 442, 80 S. Ct. 813, 4 L. Ed. 2d 852 (1960k(fislation
designed to free [the air] from pollution . . . ally falls within the
exercise of even the most traditional concept of. ..
the police power.”).

Rocky Mountain913 F.3d at 945-46 (emphasis addédiy, Fuel & Petrochemical Mfrs. v.
O'Keeffe 134 F. Supp. 3d 1270 (D. Or. 2015), afitcb nom 903 F.3d 903 (9th Cir. 2018)
(greenhouse gas regulation “is within the stataditional authority — for which there is a generg
presumption against preemption absent a clear amfest expression of intent by Congress”).
Indeed, the United States Congress recognized@adifornia has exercised its police power to
regulate pollution emissions from motor vehiclegsibefore March 30, 1966” when it granted
California a waiver to the Clean Air Act's preenaptiof state motor vehicle emission standards

Cent. Valley Chrystler-Jeep, Inc. v. Goldsteb29 F. Supp. 2d 1151, 1174 (E.D. Cal. 2007). In
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the face of these authorities, the United Stats€réion that greenhouse gas regulations somehow

fall outside of California's traditional regulatoeypertise is rendered baselgss.

Second, the Second Motion contends that the “real purpofthe Linkage is to regulate
“greenhouse gas emissions in foreign jurisdictica® to “engage in global climate diplomacy.”
ECF No. 102 at 29-34. But this assertion ignohnesetvidence that is most instructive in
determining the purpose of the Linkage. To dis¢ken‘real purpose” of the Linkage, this Court
need look no further than CARB's Statement of Resi$or promulgating the Linkage regulation
When CARB promulgated its framework regulationstfog Linkage in 2011, it recognized that
linking with other programs would “provide an adloiital cost containment mechanism” for
covered entitie$. ECF No. 49-2, Exh. 5 at 193. In promulgating ragulations for the Linkage
with Québec in 2013, CARB observed that “[e]xpagdine number of sources that are able to
trade allowances will reduce the overall cost d¢fieeing the desired level of emission
reductions.” Cal. Evtl. Prot. Agency Air Res. BAmendments to California's Cap-and-Trade
Program: Final Statement of Reasons 27, 67, 95 (May013f That clear and
contemporaneous evidence establishes that thepugabse” of the Linkage is to mitigate the
costs of compliance for regulated entities in @afifa by expanding the market for allowances.
This type of market regulation is a central compare California's “traditional competence.”
Sege.g, Home Bldg. & Loan Ass'c v. Blaisde¥90 U.S. 398, 423 (1934) (Minnesota law was
reasonable exercise of police power over economaiters);Day-Brite Lighting, Inc. v. Missouyri

342 U.S. 421, 424-24 (1952) (“The public welfaraisroad and inclusive. The moral, social,

3 The United States contends that because CARB ppekhowledges that climate change is a
global problem it somehow falls outside the Stateaditional competence.” ECF No. 102
at 31-33. But the United States does not citeaatlyority for the novel proposition that a
state’s police power does not extend to evilsyimagonal in scope, that have a deleterious eff
within the state. Rather, the Supreme Court hag fecognized that states have the power to
regulate air pollution, irrespective of its refusalbbey political boundariesseorgia v.
Tennessee Copper CQ06 U.S. 230, 237 (1907).

4 Indeed, numerous entities, including IETA membsugported the framework Linkage
regulations as a prudent cost-containment meast@ No. 50-2, 11 26-27; ECF No. 49-2,
Exh. 5 at 142, 167, 175, 191, 192.

5 Available athttps://ww3.arb.ca.gov/regact/2012/capandtradeii@gor.pdf
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economic and physical well-being is one part afi& political well-being, another. The police
power which is adequate to fix the financial burél@none is adequate for the other.”)

Rather than pointing to the clear and contemponasegidence of CARB's Statement of
Reasons in promulgating the Linkage regulatiorss Sacond Motion asks this Court to discern ifs
purpose based on public statements made by Caéfpublic officials several yeaedter the
Linkage was established. ECF No. 102 at 29, 38e €imply cannot discern the “real purpose” of
the Linkage regulations promulgated in 2011 and32®4 reference to the disapproval of some
California officials to the President’s decision2®19 to withdraw from the Paris Accord — yeary
later and after several changes in administrafiddalifornia. This Court was absolutely correct
when it ruled on the First Motion that it should set aside the Linkage based on statements that
constitute “no more than typical political hyperddl ECF No. 91 at 13 n.7. This logic is even
more compelling here where the “political hyperBaleat purportedly reveals the “real purpose”
of the Linkage occurred many years after any ointla@y State actions that make up the Linkage.

Even further afield, the United States also asskatisthis Court should look to several

other agreements that California has entered into‘foreign and domestic governments”

relating to “environmental policy.” ECF No. 10238. Those agreements are not at issue in this
lawsuit, and the United States does not explain th@y might be relevant to determining what
California's “real purpose” was in promulgating thekage. Nor can the Linkage’s “real
purpose” be understood by reference to any hoyptatatements made by the California

Legislature in enacting the Global Warming Solutiésct. Id. at 3. Those statements indicate that

174

California wishes to serve as an international rhadd to facilitate or foster international climate
programs. As such, they are consistent with thiest traditional role in public discourse.
Gingery v. City of Glenda)e8831 F.3d 1222, 1230{Cir. 2016) (acknowledging “the role local
governments have traditionally played in publiccdigrse related to foreign affairsgee also
Farley v. Healey67 Cal. 2d 325 (Cal. 1967) (“Even in mattersayefgn policy it is not
uncommon for local legislative bodies to make tipaisitions known.”).

The Linkage is designed to lower compliance cogtexpanding the market for emissions

trading, thereby enabling California-regulated tegito make greater emission reductions at a
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lower cost. Both environmental protection and rearkegulation are core areas of traditional sta
competence, and therefore the Linkage cannot mmpeed unless there is a “clear conflict” with
an “express federal policy.Garamendi 539 U.S. at 421. As discussed below, there isuch
conflict.

2. The Linkage Does Not Conflict With United States Freign Climate Policy.

Because California was well within its traditiomallice powers in promulgating the
Linkage, it is entitled to a strong presumptiorvalidity. Cal. Trucking Ass'n v. $S803 F.3d 953,
961 (9th Cir. 2018). The Linkage will only yielader the Foreign Affairs Doctrine if there is a
clear conflict” with an “express federal foreignlipg.” Garamendj539 U.S. at 420, 425.

a. The United States Does Not Identify Any ExpressefaldPolicy That
Might Preempt the Linkage.

In arguing that the Linkage serves as an obstadieet realization of the purposes of
United States foreign policy, the Second Motionggles to identify any actual “foreign policy”
of the United States with which the Linkage conflicSeeECF No. 102 at 23-28. For example,
is not a “foreign policy” that the Global Climated®ction Act authorized the President to
“pursue coordinated national policy on climate denrand to “work toward international
agreements.” ECF No. 102 at 24-25. Nor is thdddhStates’ commitment, as a party to the
United Nations Framework Convention on Climate @eafthe "UNFCC"), to “adopt national
policies and take corresponding measures on thgatin of climate change” a “policy.Id. at
26. Nor isit a “policy,” as is repeated throughthe Second Motion, that the United States spe
with a “singular and effective voiceld. As this Court held in rejecting precisely thenga
argument over a decade ago:

‘Speaking with one voice’ does not constitute an &gl policy
within the meaning of any of the cases heretofideslcThe “policy”
in evidence inGaramendiwas evinced by theesults of the
President’'s negotiations and was embodied in aeeagent; in
Crosby the “policy” was embodied in an act of Congrestisg
forth specific limited sanctions against a countnyZschernigthe
“policy” was evinced by a negotiated treaty thavered the same
subject as the state lawVhat Plaintiffs label as a policy in this

case is actually nothing more than a commitment tmegotiate
under certain conditions and according to certain pinciples.
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Rather,what Plaintiffs contend is United States “policy” 5 more
accurately described as a strategy; that is, a meario achieve an
acceptable policy but not the policy itself It is the agreements, or
partnerships themselves that are the results oAtministration's
negotiation that are or can be evidence of theid®ets exercise of
foreign policy. When the court looks for conflatinterference, the
guestion necessarily arises as to the object ofrtieeference. In
order to conflict or interfere with foreign policy within the
meaning of Zschernig, Garamendi or related cases, the
interference must be with a policy, not simply withthe means of
negotiating a policy Thus, in order to prove conflict in the instant
case, Plaintiffs must make a showing that Cali@miefforts to
implement regulations limiting the emission of greeuse gasses
from automobiles will interfere with the efforts tfis government
or a foreign government to reduce the intensityhefr greenhouse
gas emissions pursuant to a negotiated agreemeatly,tpartnership
or the like.

Goldstene529 F. Supp. at 1186-87 (emphases added).

The Second Motion also looks to statements matieetpress by the President and the
Secretary of State regarding the reasons why theid@nt decided to withdraw from the Paris
Accord® ECF No. 102 at 20. Those statements lack thefof law and cannot preempt state
enactmentsBarclays Bank Plc v. Franchise Tax,Bdl2 U.S. 298, 329-30 (1994) (“Executive
Branch communication that express federal polidyldck the force of law cannot render
unconstitutional California's otherwise valid” axts.”)

The Ninth Circuit has interpreted the “express fallpolicy” requirement as

encompassing federal actions such as “a treatgrdédtatute, or express executive branch

® It should be noted that the President's purpagasgons for withdrawing from the Paris Accord
are detached from reality. Specifically, while Br@sident claimed the Paris Accord was unfair
the United States because of tkedtonian financial and economic burdens’ imposed by the
“nationally determined contribution and, very importantlythe Green Climate Fund,” ECF No.
102 at 20 (emphases original), both the NDC ane@é@rClimate Fund” commitments are entire
voluntary. The Paris Accord sets no emission redinigoals for any nation, nor does it set the
amount of any financial contribution; the amourftbath are of determined by each nation
individually (hence the ternnationally determined@ontribution” or “NDC”). See Paris
Agreement (ECF No. 12-2, Ex. 3) at Art. 4.2 (“Ed&tdrty shall prepare, communicate and
maintain successive [NDC#jat it intends to achiev§, 4.3 (each Party’s NDC will reflect its
“common but differentiated responsibilities andoexgive capabilitiedn the light of different
national circumstancéy 4.11 (“A Party may at any time adjust its exigt[NDC]"), and 9.3 (the
“mobilization of climate financehouldrepresent a progression beyond previous efforts”)
(emphases added). The United States could, dhdastj unilaterally adjust its NDC or Green
Climate Fund commitments at any time.
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policy.” Von Saher592 F.3d at 960. That provides a sound ruld,\&@suld create an
unworkable standard to subordinate the state ppbeeer to every verbal statement made by thg
President or a senior Executive official, espegiai the persons occupying those positions ten
to change with every election.

b. The Linkage Is Not An Obstacle To the United Sta¥egotiation of a
New Climate Deal.

Even if the Court were to find that the United 8¢atmere desire to negotiate an
international climate deal, without more, could stitnite a “policy” that might preempt
conflicting state law, the Linkage does not dintinike United States’ negotiation leverage in ar
way. Here, we defer to the experts in internatioegotiation. In opposition to the United
States’ First Motion, thirteen former United Statiggdomats and government officials submitted
anAmici Curiaebrief that addressed all four of the claims inf#C. ECF No. 65-1. Those
diplomats and government officials “worked undergpdents from both major political parties to
shape U.S. foreign and climate policy over manyades, including by negotiating treaties and
international climate agreementdd., p. 1. Those experienced negotiators concludddlmws:

Plaintiff's argument has it exactly backwards:our experience as
climate negotiators, state and local efforts to ragce emissions
enhanced our effectivenessby increasing the credibility of the
United States as a negotiating partner genuinelgroened to
address climate change. Foniciwhose time as climate negotiators
overlapped with California’s linkage policy, thablgy never
interfered with our work under the UNFCCCinking California’s
emissions to Quebec’'s does not reduce federal negting
leverage; it simply expands cost-reduction opportumies for
parties regulated under those programs Any impact that
California’s policy might have on the United Statéigverage”
within the UNFCCC framework would be attributablet rio the
linkage regulations and memorandum, but to a 14-gkhstate law,
California’s [Global Warming Solutions Act of 2006dnd a state
cap-and-trade program that could not—and have nies#re been
found by any court to—have the effect Plaintifflseo attribute to
them.

Indeed, Plaintiff's own briefing reveals that, agaaty to the
UNFCCC, the United States’ official policy is tortmue cutting
emissions to stabilize greenhouse gas concentgati@iven that
policy, it makes little sense for the federal goweent to now
suggest that California must do the opposkolding states’
emission reductions in abeyance, or making cuts mer
expensive, in order to increase federal negotiatintieverage”
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would be inconsistent with the United States’ ownfécial
policy.
ECF No. 65-1 at 4-5 (internal footnote citationsitbeal) (emphases added).

The Linkage does not frustrate the United Statesird to negotiate a new international
climate agreement, even if we assume that desgengine. “If anything, state programs like
California's which reduce operating costs and eseecompliance flexibility for businesses,
bolster the United States' climate negotiatingyrest ECF No. 65-1 at 10. In its Second Motio
the United States confirmed its commitment to tiNFQCC's goal of reducing greenhouse gas
emissions to stabilize the global climate. ECF NaR at 26. Itis its effort to invalidate the
Linkage that is inconsistent with that expressiftpreolicy goal.

C. The Linkage Is Designed To Mitigate the Cost oféht@use Gas Emissior

Reductions, Which Is Consistent With the United&taStated Reasons Fd
Withdrawing From the Paris Accord.

To the extent that there is any tangible foreighcgalescribed in the Second Motion, it
would be found in the United States' decision ttheriaw from the Paris Accord The Second
Motion reaffirms the United States commitments urtde UNFCCC with respect to the
“stabilization of greenhouse gas concentratiorth@énatmosphere at a level that would prevent
dangerous anthropogenic interference with the ¢énsgstem.” ECF No. 102 at 5 (quoting the
UNFCCC, art. 2). But the Second Motion conten@ds the United States withdrew from the
Paris Accord due to the purported negative impactse United States economy, the perceived
unfairness of permitting China to continue to ir@®its emissions, and purported foreign aid
payments to India. ECF No. 102 at 9-10. Thuthefe is any United States foreign policy
articulated in the Second Motion, it is that thatbeh States stands by its commitment to reduce|
greenhouse gas emissions through the UNFCCC, bls $e negotiate better cost-containment

measures to reduce the impact of those reductiotiseoUnited States economy.

" The Second Motion does not cite any authorityttierproposition that conflict preemption
applies “if the United States chooses to put aqadar policy on ‘pause’ while it rethinks it
options, and a state pursues an affirmative paftidhat same area.” ECF No. 102 at 1.
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The Linkage is in lock-step with that articulatededign policy of the United States.

most effective cost-cutting tools for achieving ssin reductions. U.S. Evtl. Prot. Agency,
Tools of the Trade: A Guide to Designing and Opatpas Cap and Trade Program for Pollution

Control (2003),https://www.epa.gov/sites/production/files/2016iuments/tools.pdfThe

Linkage, in turn, is based on the sound economicime that the broader and more liquid the
marketplace for allowances, the greater the cashgs realized from a cap-and-trade program.
See CARB Statement of Reasons, 27, 67, 95 (“Expantheghumber of sources that are able tg
trade allowances will reduce the overall cost dfieeing the desired level of emission
reductions.”§ In sum, the Linkage permits California businedseschieve the greenhouse gas
emission cuts at a lower cost to the State, andemprently to the national economy.

If the United States’ articulated foreign policyal@are sincere, then it simply does not
make sense that it now seeks to invalidate thedgek Invalidation of the Linkage will contract
the market for allowances and decrease their lityjichaking compliance with California’s Cap-
and-Trade program more expensive. It thus wouttbrmine the United States’ express goal of
minimizing the cost of emissions reduction to thated States economy. There is no conflict
between the Linkage and the United States’ forpmjicy.

d. Canada May Not Utilize California’s Emission Redans Without the
Express Authorization Of the United States.

Indirectly recognizing the cost-cutting effect bétLinkage, the Second Motion’s
contention that the Linkage is inconsistent with thnited States’ withdrawal from the Paris

Accord is almost entirely based on the fallacy thatLinkage will somehow “facilitate Canada'’s

8 A recent technical paper prepared by IETA in coofion with the University of Maryland and
the Carbon Pricing Leadership Coalition estimates €mission trading under the Paris Accor
would reduce global compliance costs by 50% pérafrecarbon dioxide equivalent, assuming
the United States withdraws; if the U.S. partiogghtthe cost savings could be greateeeThe
Economic Potential of Article 6 of the Paris Accamid Implementation Challengé2019),
available at:
https://www.ieta.org/resources/International WGIAe6/CLPC_A6%20report_no%20crops.p
df.
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participation in the Paris Accord.” ECF No. 10218t The United States correctly observes that
Article 6 of the Paris Accord permits exchangesveen nations that are Parties of emission
reduction credits (called “internationally transégt mitigation outcomes” or “ITMOSs”) in order tg
achieve their emission reduction godld. at 20-21. As discussed in notes@pra these goals ar¢g
voluntary; the Paris Accord describes them as #rgd3’ “nationally determined contributions
[NDCs] to the global response to climate chandeatis Agreement, Nov. 4, 2016, T.I.A.S. No.
16-1104 (ECF No. 12-2, Ex. 3) at Art. 3. The Udifstates then jumps to the conclusion, easily
refuted, that through the Linkage “California iflisg greenhouse gas emissiarfishe United
States that Canada can use to support its commitmentsruhéd Paris Accord.’ld. at 21-22
(emphasis in original). Relying on that faulty miiee, the United States trots out a parade of
horribles that will flow from California's transfef ITMOs to Canada under the Paris Accoldl.
at 21-23.

Paragraph 6.3 of the Paris Accord expressly previdat "[t|he use of internationally
transferred mitigation outcomes to achieve natigraggtermined contributions under this
Agreement shall be voluntary aadthorized by participating Parties." Paris Agreement, Nov.
4, 2016, T.I.LA.S. No. 16-1104 (ECF No. 12-2, ExaBArt. 6.3 (emphasis added). This provisign
undermines the United States’ position entirelyndér Paragraph 6.3, any and all ITMO
transactions to be used towards a Party’s NDC tistuthorized by the “participating Parties” +
that is, the Parties participating in the trangactilt follows that the Paris Accord does not piérm
Canada, or any other nation, to utilize Califoraiemission reductions to satisfy its NDC withoulf
the United States’ express authorization. Calitors not, and could not possibly be, a Party to
the Paris Accord with the authority to authorize tise of ITMOs towards another Party’s NDC.

In fact, if the United States completes its withdabfrom the Paris Accord in November 2020 it

=

will cease to be a Party and it too will lack theherity to authorize the use of ITMOs purchase
from California towards another nation’s NDC.

Paragraph 6.3 of the Paris Accord brings the Urttiedes’ house of cards tumbling down).
First, it is of no consequence whether Canada intendsedTMOs generated in California to

meet its NDC (ECF No. 102 at 21), because Canaal@otao so unless the United States
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authorizes it.Secondeven if all fifty states create their own cap-dratle regimes and enter into
linkages with other subnational governmerdsat 22, there would be no effect on any foreign
nations’ ability to implement the Paris Accor@hird, the United States has no ground for concern
that those foreign powers would have any incertv&e-route their efforts to strike deals with
individual states.”ld. at 22-23. Simply stated, California’s Linkagesdaot affect the United
States’ ability to withdraw from the Paris Accord.

Lastly, the “diplomatic Catch-22" proposed in thec6nd Motion is a fiction. ECF
No. 102 at 23. As noted above, under Paragrapbf@t® Paris Accord the United States must
authorize the use of any ITMOs purchased from thiedd States (which by definition includes
the individual states) in the NDC of another countit thus holds all the cards under the Paris
Accord. Similarly, if the United States’ withdralWeom the Paris Accord becomes effective in
November 2020, the United States then will no lorgea Party and thus unable to be one of the
“participating Parties” required to authorize tree wf any purchased ITMOs in the other

participating Party’s NDC. It follows that unletbe United States changes its foreign policy, th

[¢%

“diplomatic Catch-22” offered in the Second Motisrfantasy. Further, even if foreign nations
such as Canada were to request authorization tbft¥®s generated in California towards their
NDCs, the United States could use the promiseatfdbithorization as leverage to bring parties {o
the table in its effort to negotiate a “better deas it claims is its goal. As discussed above,
California’s Cap-and-Trade program and the Linkageentirely consistent with, and pose no
conflict to, the United States’ purported foreignigy.

D. Judicial Restraint is Warranted to Avoid Disruption of the Robust Market that Has
Arisen Under California's Cap-And-Trade Program.

Judicial restraint is warranted in the present tase/oid destabilization of the robust
market that has arisen under California’s Cap-arati& program in reliance upon the Linkage.
Made in the USA Foundation v. U.342 F.3d 1300, 1318 (9th Cir. 2001) (marketpldeesions
made in reliance on NAFTA “militate in favor of jidal restraint, given that a decision declaring
NAFTA unconstitutional would be likely to have astibilizing effect on governmental relations

and economic activity across the North Americartioamt.”)
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California’s Cap-and-Trade program has been omeratisince January 1, 2013. 17 Cal.
Code Regs. § 95840(a). Its Linkage with Québearneceffective one year later, on January 1,
2014. 17 Cal. Code Regs. 8§ 95943(a)(1). In oseers years since the Cap-and-Trade progran
became effective, a robust market has developethéopurchasing and trading of compliance
instruments under the program — including both simisallowances and offsets. As the United
States has emphasized, billions of dollars arestedkein this market. ECF No. 12 at 15, 17.
Those investments were made on the reasonablé theltgorogrammatic costs would be
contained under CARB's regulations, including @afifa’s ability to link its Cap-and-Trade
market to those administered by other jurisdictioAs just one of many examples of investmen
made in reliance on these regulations, the Inlarfégnd, an IETA member based in Québec, ha

invested in over 30 CARB compliance offset proje@eehttps://fondsinlandsis.com/en/about-u

(last visited May 11, 2020). Given the relativetangly of the market that has arisen under
California’s Cap-and-Trade regulations, judiciatraint is warranted to avoid destabilizing this
market and upsetting those reasonable expectatioked investments.

Economic policy should not be built on shifting danit requires stability and
predictability. As recently as 2016, the Unitedt8¢ was publicizing California’s Cap-and-Trad
system up as a shining example of state effortsnbald assist the United States in meeting its
commitment to reduce greenhouse gas emissionpatyato the UNFCCCSeee.g, Second
Biennial Report of the United States of America elnthe United Nations Framework
Convention on Climate Change, 2016 at 27-ZBhe United States commended the involvemen
of California and other sub-national jurisdictiansnternational agreements related to climate
change.ld. at 29.

Now, less than four years later, the United Ste¢eks to destabilize that very market.

The United States argues that the Linkage is présarpecause the Federal Government has p\

9 Available at:
https://unfccc.int/files/national reports/biennia@ports and iar/submitted biennial reports/a
lication/pdf/2016_second_biennial_report_of thetedhistates .pdfast accessed May 11,
2020.
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international climate negotiations “on pause whilethinks its options.” ECF No. 102 at 1. In
Section III.C above, IETA shows that the Linkageas preempted under the Foreign Affairs
Doctrine because the Linkage falls squarely witb@lifornia's traditional police powers and doe
not conflict with any express foreign policy of tbaited States. But this Court also should
recognize that sound economic policy requires kiyalind predictability. That is one important
reason why the United States Supreme Court reqaitelear conflict” with “an express federal
policy” before it will find preemption under the feagn Affairs Doctrine.Garamendi 539 U.S. at
420, 425. InGaramendithe Court required evidence of a “longstandingd é&consistent” foreign
policy encouraging voluntary, rather than coercsedtlement of Holocaust-era insurance claimg
before it found preemption in the absence of anm#&b federal enactment evidencing preemptiv
intent. 1d. at 415, 420, 421. That same level of restraimtarranted here. If the economic
policies of the states can be preempted by the pwditecal whims of the federal Executive, likely
to change every four years, the American econontlysuffer the consequences of the resulting
instability.

V.
CONCLUSION

For the foregoing reasons, the United States’ Sk&dwtion for Summary Judgment
should be denied.

Dated: May 18, 2020 SHEPPARD, MULLIN, RICHTER & HAMPTON.LP

By /s/ Nicholas W. van Aelst
NICHOLAS W. VAN AELSTYN
ZACHARY M. NORRIS

Attorneys for Intervenor
INTERNATIONAL EMISSIONS TRADING
ASSOCIATION
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