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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), Petitioners state as follows:

A. Parties, Intervenors, and Amici Curiae

These cases involve the following parties:

Petitioners:

No. 16-1127: Murray Energy Corporation.

No. 16-1175: ARIPPA.

No. 16-1204: Michigan Attorney General Bill Schuette, on behalf of the

People of Michigan; State of Alabama; State of Arizona; State of Arkansas; State of
Kansas; Commonwealth of Kentucky; State of Nebraska; State of North Dakota;
State of Ohio; State of Oklahoma; State of South Carolina; State of Texas; State of
West Virginia; State of Wisconsin; State of Wyoming; Texas Commission on
Environmental Quality; Public Utility Commission of Texas; and Railroad
Commission of Texas.

No. 16-1206: Oak Grove Management Company LLC.

No. 16-1208: Southern Company Services, Inc.; Alabama Power
Company; Georgia Power Company; Gulf Power Company; and Mississippi Power
Company.

No. 16-1210: Utility Air Regulatory Group.
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Respondents:

Respondents are the United States Environmental Protection Agency (in Nos.
16-1175, 16-1204, 16-1208, and 16-1210) and the United States Environmental
Protection Agency and Gina McCarthy, Administrator (in Nos. 16-1127 and 16-1200).

Intervenors and Amici Curiae:

Conservation Law Foundation; Environmental Defense Fund; Natural
Resources Council of Maine; The Ohio Environmental Council; Sierra Club;
Commonwealth of Massachusetts; Commonwealth of Virginia; State of California;
State of Connecticut; State of Delaware; State of Iowa; State of Illinois; State of
Maine; State of Maryland; State of Minnesota; State of New Hampshire; State of New
Mexico; State of New York; State of Oregon; State of Rhode Island; State of
Vermont; Washington, the District of Columbia; City of Baltimore; City of Chicago;
City of New York; County of Erie, New York; American Lung Association; American
Public Health Association; Chesapeake Bay Foundation; Chesapeake Climate Action
Network; Citizens for Pennsylvania’s Future; Clean Air Council; Downwinders at
Risk; Environmental Integrity Project; National Association for the Advancement of
Colored People; Natural Resources Defense Council; Physicians for Social
Responsibility; Calpine Corporation; and Exelon Corporation are Intervenors in
support of Respondents.

There are no Intervenors in support of Petitioners.

i
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The Institute for Policy Integrity at New York University School of Law is
amicus curiae in support of Respondents.

There are no amicus curiae in support of Petitioners.

B. Rulings Under Review

These consolidated cases involve final agency action of the United States
Environmental Protection Agency titled, “Supplemental Finding That It Is
Appropriate and Necessary to Regulate Hazardous Air Pollutants from Coal- and Oil-
Fired Electric Utility Steam Generating Units,” and published on April 25, 2016, at 81
Fed. Reg. 24,420.

C. Related Cases

These consolidated cases have not previously been before this Court or any
other court. Counsel is aware of the following related case that, as of the time of
tiling, has appeared before this Court:

(1) Whate Stallion Energy Center, I.C v. EPA, 748 F.3d 1222 (D.C. Cir. 2014),
rev’d, Michigan v. EPA, 135 S. Ct. 2699 (2015) (No. 12-1100 and consolidated Nos. 12-
1101, 12-1102, 12-1147, 12-1170, 12-1172, 12-1173, 12-1174, 12-1175, 12-1176, 12-
1177,12-1178, 12-1180, 12-1181, 12-1182, 12-1183, 12-1184, 12-1185, 12-1186, 12-
1187, 12-1188, 12-1189, 12-1190, 12-1191, 12-1192, 12-1193, 12-1194, 12-1195, 12-
11906).

Counsel is aware of the following related case that, as of the time of filing, is

currently before this Court:

1
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(1)  ARIPPA ». EPA, No. 15-1180 (and consolidated Nos. 15-1191 and 15-
1192) regarding EPA’s “Reconsideration on the Mercury and Air Toxics Standards
(MATYS) and the Utility New Source Performance Standards; Notice of Final Action
Denying Petitions for Reconsideration,” 80 Fed. Reg. 24,218 (Apr. 30, 2015).

Recognizing the relationship between the instant case and .ARIPPA, this Court
has ordered that the two cases be scheduled for argument on the same day and before
the same panel. Order at 2, ARIPPA ». EPA, No. 15-1180, and Murray Energy Corp. v.
EPA, No. 16-1127 (D.C. Cir. Aug. 29, 2016), ECF No. 1632520.

Counsel is aware of the following related cases that, as of the time of filing,
have appeared before the United States Supreme Court:

(1) Michigan v. EPA, 135 S. Ct. 2699 (2015) (No. 14-46).

(2)  Utlity Air Regulatory Grp. v. EPA, 135 S. Ct. 2699 (2015) (No. 14-47,
consolidated with No. 14-406).

(3)  Nat’| Mining Ass’n v. EPA, 135 S. St. 2699 (2015) (No. 14-49,

consolidated with No. 14-46).

v
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CORPORATE DISCLOSURE STATEMENTS

Non-governmental Petitioners submit the following statements pursuant to
Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit Rule 26.1:

Alabama Power Company is a wholly-owned subsidiary of Southern Company,
which is a publicly held corporation. Other than Southern Company, no publicly-held
company owns 10% or more of Alabama Power Company’s stock. No publicly-held
company holds 10% or more of Southern Company’s stock. Southern Company stock
is traded publicly on the New York Stock Exchange under the symbol “SO.”

ARIPPA is a non-profit trade association that represents a membership primarily
comprised of electric generating plants using environmentally-friendly circulating
fluidized bed boiler technology to convert coal refuse and/or other alternative fuels
such as biomass into alternative enetgy and/or steam, with the resultant alkaline ash
used to reclaim mine lands. ARIPPA was organized in 1988 for the purpose of
promoting the professional, legislative and technical interests of its member facilities.
ARIPPA has no outstanding shares or debt securities in the hands of the public and
does not have any parent, subsidiary, or affiliate that has issued shares or debt
securities to the public.

Georgia Power Company is a wholly-owned subsidiary of Southern Company,
which is a publicly held corporation. Other than Southern Company, no publicly-held
company owns 10% or more of Georgia Power Company’s stock. No publicly-held
company holds 10% or more of Southern Company’s stock. Southern Company stock
is traded publicly on the New York Stock Exchange under the symbol “SO.”

Gulf Power Company is a wholly-owned subsidiary of Southern Company, which is
a publicly held corporation. Other than Southern Company, no publicly-held
company owns 10% or more of Gulf Power Company’s stock. No publicly-held
company holds 10% or more of Southern Company’s stock. Southern Company stock
is traded publicly on the New York Stock Exchange under the symbol “SO.”

Mississippi Power Company is a wholly-owned subsidiary of Southern Company,
which is a publicly held corporation. Other than Southern Company, no publicly-held
company owns 10% or more of Mississippi Power Company’s stock. No publicly-held
company holds 10% or more of Southern Company’s stock. Southern Company stock
is traded publicly on the New York Stock Exchange under the symbol “SO.”

Murray Energy Corporation has no parent corporation and no publicly held
corporation owns ten percent (10%) or more of its stock. Murray Energy Corporation
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is the largest privately-held coal company and the largest underground coal mine
operator in the United States, with combined operations that currently produce and
ship about eighty-seven (87) million tons of bituminous coal annually.

Oak Grove Management Company, LLC is a wholly owned subsidiary of Vistra
Asset Company LLC, which is a Delaware limited liability company and is a wholly
owned subsidiary of Vistra Operations Company LLC, which is a Delaware limited
liability company and is a wholly owned subsidiary of Vistra Intermediate Company
LLC, which is a Delaware limited liability company and is a wholly owned subsidiary
of Vistra Energy Corp., which is a publicly held corporation. Vistra Energy Corp. is
traded publicly on the OTCQX market under the symbol “VSTE.” Apollo
Management Holdings L..P., Brookfield Asset Management Private Institutional
Capital Adviser (Canada), L.P., and Oaktree Capital Management, L..P. are publicly
held entities and each have subsidiaries that own more than 10% of Vistra Energy
Corp.’s stock.

Southern Company Services, Inc. is a wholly-owned subsidiary of Southern
Company, which is a publicly held corporation. Other than Southern Company, no
publicly-held company owns 10% or more of Southern Company Services, Inc.’s
stock. No publicly-held company holds 10% or more of Southern Company’s stock.
Southern Company stock is traded publicly on the New York Stock Exchange under
the symbol “SO.”

Utility Air Regulatory Group (“UARG”) is a not-for-profit association of individual
electric generating companies and national trade associations. UARG participates on
behalf of certain of its members collectively in Clean Air Act administrative
proceedings that affect electric generators and in litigation arising from those
proceedings. UARG has no outstanding shares or debt securities in the hands of the
public and has no parent company. No publicly held company has a 10% or greater
ownership interest in UARG.

vi
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JURISDICTIONAL STATEMENT

These consolidated cases challenge a final action of the U.S. Environmental
Protection Agency (“EPA” or “Agency”) under the Clean Air Act (“CAA” or “Act”),
published at 81 Fed. Reg. 24,420 (Apr. 25, 20106) (the “Rule”), Joint Appendix (“JA”)
___-___.'This Coutt has jurisdiction under CAA § 307(b)(1)." Petitions for review
were timely filed.

STATEMENT OF ISSUES

The Supreme Court held in Michigan v. EPA, 135 S. Ct. 2699 (2015), that EPA
must consider cost in determining whether it is “appropriate and necessary” to
regulate emissions of hazardous air pollutants (“HAPs”) from electric generating units
(“EGUs”) under § 112 of the Act. The Rule consists of EPA’s supplemental finding
that such regulation is appropriate and necessary, notwithstanding estimated
quantifiable annual costs of $9.6 billion and benefits of $4 to $6 million.

1. Whether EPA’s “preferred approach,” under which EPA finds that
§ 112 regulation is appropriate and necessary if it is affordable for the industry as a
whole, is contrary to Michigan and § 112(n)(1)(A), and is otherwise arbitrary,
capricious, or unlawful.

2. Whether EPA’s alternative “formal benefit-cost analysis,” which relies

on the “co-benefits” of incidental reductions of non-HAPs to justify the $9.6 billion

!'"The Table of Authorities provides parallel citations to the U.S. Code.
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annual cost of regulating EGU HAPs under § 112, is contrary to Michigan and
§ 112(n)(1)(A), and is otherwise arbitrary, capricious, or unlawful.

3. Whether EPA’s refusal to consider alternative strategies in lieu of
regulating EGUs under § 112 and to consider 4/ relevant costs and disadvantages, is
contrary to Michigan and § 112(n)(1)(A), and is otherwise arbitrary, capricious, or

unlawful.

STATUTES AND REGULATIONS

This case involves EPA’s finding made pursuant to a claim of authority under
CAA § 112(n)(1)(A). The addendum reproduces pertinent portions of cited statutes

and regulations.

INTRODUCTION

There is no escaping these facts: the most expensive rulemaking in EPA’s
history—costing at least $9.6 billion annually by EPA’s estimation—would result in a
paltry $4 to $6 million in purported public health benefits from reducing the
pollutants it aims to address. In its previous attempt to justify regulating EGUs under
§ 112, EPA sought to avoid these inconvenient facts by asserting that costs do not
matter at all under § 112(n)(1)(A). The Supreme Court emphatically rejected EPA’s
position, admonishing that “[o]ne would not say that it is even rational, never mind
‘appropriate,” to impose billions of dollars in economic costs in return for a few

dollars in health or environmental benefits.” Michigan, 135 S. Ct. at 2707.
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Instead of developing a thoughtful comparison of costs and benefits on
remand, EPA fell back on its prior determination of small, uncertain, and largely
unquantifiable benefits associated with regulation of HAPs® under § 112 and
concluded those benefits are justified so long as the industry can afford to spend $9.6
billion on this regulation annually. But affordability cannot satisfy the Supreme
Court’s direction that EPA weigh benefits and costs to ensure they are not
disproportionate. Id. at 2707 (“No regulation is ‘appropriate’ if it does significantly
more harm than good.”). In fact, EPA never examined whether the benefits of
regulation under § 112 outweigh the substantial costs. EPA did not ask whether it is
“even rational, never mind ‘appropriate,’ to impose billions of dollars in economic
costs in return for” the particular benefits it identified. Id. And it did not ask whether
$9.6 billion annual costs are “disproportionate to the[se particular] benefits.” Id. at
2710.

EPA alternatively relies on the co-benefits of reducing a non-HAP—fine
particulate matter (“PM, "), which in turn would result from mandating reductions in
another non-HAP: sulfur dioxide (“SO,”)—to justify the costs of regulating EGU
HAPs under § 112. But the benefit-cost analysis EPA cites, which was developed for
the original rulemaking, shows unequivocally that the costs dwarf the benefits

attributable to reducing the regulated pollutants (i.e., the HAPs). EPA cannot propetly

*In this brief, “HAPs” refers to substances listed under § 112(b).



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 28 of 105

conclude that it is “appropriate and necessary” to regulate HAPs under § 112 if
virtually all the benefits of doing so derive from incidental reductions in non-HAPs

that are regulated under numerous other CAA programs.

STATEMENT OF THE CASE
I. The Clean Air Act’s Regulation of HAPs
A. Section 112 Program Prior to 1990

Prior to 1990, § 112 required EPA to identify hazardous substances for
regulation and develop emission standards for each to provide an “ample margin of
safety” to protect public health. Pub. L. No. 91-604, § 112, 84 Stat. 1676, 1685 (1970);
42 U.S.C. § 1857c-7(a)(1), (b)(1)(B) (1970). EPA interpreted the phrase “ample margin
of safety” to authorize a risk management decision considering “all health information
... as well as other relevant factors including costs and economic impacts,
technological feasibility, and other factors relevant to each particular decision.” 54
Fed. Reg. 38,044, 38,045 (Sept. 14, 1989), JA___.

EPA listed eight hazardous substances and regulated seven of them before
1990, for a limited number of source categories. See New Jersey v. EPA, 517 F.3d 574,
578 (D.C. Cir. 2008). In part because emissions of these substances comprise a
minuscule percentage of overall EGU emissions, every EPA evaluation of EGUs
before 1990 under the “ample margin of safety” standard concluded their hazardous-
substance emissions did not pose a significant public health risk. See, e.g., 40 Fed. Reg.

48,292, 48,297, 48,298 (Oct. 14, 1975) (examining EGU mercury emissions), JA___,
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__ ;52 Fed. Reg. 8724, 8725 (Mar. 19, 1987) (same), JA___; 54 Fed. Reg. 51,654,
51,671-72 (Dec. 15, 1989) (radionuclides), JA__ -

Over this same period, other CAA programs required EGUs to install controls
for a variety of conventional (non-hazardous) pollutants, including flue gas
desulfurization systems (known as “scrubbers”) for SO, emissions and fabric filters or
electrostatic precipitators for particulate matter emissions. Hazardous substances
emitted during EGU combustion were also “incident|ally]” reduced by these

controls.?

B. Section 112 Program After the 1990 CAA Amendments

In 1990, Congtress amended the CAA to substantially broaden the scope of
substances to be addressed under § 112 and also transformed § 112 from a strictly
health-based program to a control technology-driven program. S. Rep. No. 101-228,
at 131-33 (1989), reprinted in 1990 U.S.C.C.A.N. 3385, 3516-18, JA___ - ; New Jersey,
517 F.3d at 578. Congtess listed 189 HAPs, CAA § 112(b)(1), and required EPA to
regulate any source category containing at least one source that emits more than either

10 tons per year of any one HAP or 25 tons per year of all HAPs, 7d. § 112(a)(1),

©().

> EPA, The Benefits and Costs of the Clean Air Act, 1970 to 1990, at 39 (Oct.
1997), https:/ /www.epa.gov/ clean-air-act-overview/benefits-and-costs-clean-air-act-
1970-1990-retrospective-study, JA___.
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For listed categories, Congress directed EPA initially to promulgate
“technology-based” emission standards under § 112(d), which are set at the levels of
control achieved by the best performers in the category. Id. § 112(d)(2), (3). It directed
EPA to later consider more stringent standards under § 112(f) if needed to protect
public health with an “ample margin of safety.”

Congress in 1990 also enacted significant additional requirements to reduce
EGU emissions of conventional pollutants (i.e., non-HAPs), such as SO, nitrogen
oxides, and PM. These programs included the regional haze and acid rain programs,
and imposed new criteria pollutant nonattainment requirements. These programs
reduced EGU emissions of non-HAP, conventional pollutants by many millions of
tons. The additional controls EGUs installed to comply with these programs also
lowered EGU HAP emissions beyond already low, pre-1990 levels.*

Congress was concerned that regulating EGUs under § 112 also “would
increase power rates, while potentially providing little or no public health benefit.”
136 CONG. REC. 3493 (Mar. 6, 1990) (statement of Sen. Steve Symms), JA___.
Indeed, EPA reported to Congress that regulating EGUs under § 112 “may result in

several billion dollars of unnecessary costs with unknown environmental benefits.”

* See National Acid Precipitation Assessment Program, National Acid
Precipitation Assessment Program Report to Congress 2011: An Integrated
Assessment (Dec. 2011), www.whitehouse.gov/sites/default/ files/microsites/ostp/
2011_napap_508.pdf, JA___ -
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Letter from William K. Reilly, Adm’r, EPA, to Members of the Senate (Jan. 26, 1990)
(“Administrator 1990 Letter to Senate”), JA___. The Agency also warned that doing
so would cost “billions of dollars” and yield only “very marginal environmental
benefit.”

To address the fact that Congress adopted in 1990 in other parts of the Act
several comprehensive new programs to reduce EGU emissions, and recognizing the
cost-benefit imbalance of further constraining EGU HAP emissions, Congress
enacted an EGU-specific regulatory threshold: § 112(n)(1). Pub. L. No. 101-549, 104
Stat. 2399, 2558-59 (1990), JA____-__ . That provision instructs EPA to conduct “a
study of the hazards to public health reasonably anticipated to occur as a result of [the
EGU HAP] emissions” that remain “affer imposition of the [other] requirements of
this [Act].” CAA § 112(n)(1)(A) (emphasis added). As part of that evaluation
(commonly known as the “Utility Study”), EPA must “develop and describe ...
alternative control strategies for [any HAP] emissions which may warrant regulation

under this section.” Id. Then, for those HAP emissions that might “warrant”

regulation, Congress authorized EPA to regulate them “under this section” on/y if it

> Energy Policy Implications of the Clean Air Act Amendments of 1989: Hearing Before
the 8. Comm. on Energy & Natural Resources, 101st Cong. 241 (1990) (testimony of
William G. Rosenberg, Assistant Adm’r, Air & Radiation, EPA) (“Energy Policy
Hearing”), JA___; see also Comments of Murray Energy Corporation on EPA’s
Proposed Supplemental Finding at 14-29 (Jan. 15, 2016), EPA-HQ-OAR-2009-0234-
20536 (“Murray Comments”), JA___ - (presenting extensive legislative history).
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determines that “such regulation is appropriate and necessary after considering the
results of the study.” Id. Congress also directed EPA to perform a study (commonly
known as the “Mercury Study”) to evaluate the “rate and mass” of EGU mercury
emissions, “the health and environmental effects of such emissions,” and the cost of
available control technologies for mercury. Id. § 112(n)(1)(B).

As a companion to § 112(n)(1), which required EPA to consider alternative
control strategies, Congress agreed to the Administration’s proposal to provide one
particular such alternative: flexible, cooperative state and federal regulation of existing
EGU emissions under § 111(d). See H.R. 3030, 101st Cong. § 108(d) (1989) and S.
1490, 101st Cong. § 108(d) (1989) (as introduced), JA___, _; Pub. L. No. 101-549,
§ 108(g), 104 Stat. 2399, 2467 (1990), JA___. EPA explained this proposal would
“allow[] the needed flexibility to identify and address the most significant toxic
chemicals from utilities without mandating expensive controls that may be
unnecessary.” Administrator 1990 Letter to Senate, JA___.

II. EPA’s § 112 Rulemakings for EGU HAPs

Most HAP emissions from EGUs result from chemical elements that are
naturally present in trace amounts in the fuels they burn. They include mercury, non-
mercury metals (such as chromium), and acid gases (such as hydrogen chloride).

The Mercury and Utility Studies — After the 1990 CAA Amendments, EPA
began updating information on HAPs emitted by EGUs, and conducted modeling to

determine how those emissions may affect public health. The results of these efforts
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were reported in the December 1997 Mercury Study’ and the February 1998 Utility
Study.’

EPA’s studies found EGU HAPs presented limited exposure to humans. In
particular, humans are exposed to mercury chiefly through consuming fish containing
methylmercury formed in the first instance by aquatic microbes. 76 Fed. Reg. 24,976,
24,983 (May 3, 2011), JA___; Comments of the Utility Air Regulatory Group on
EPA’s Proposed Supplemental Finding at 10 (Jan. 15, 2016), EPA-HQ-OAR-2009-
0234-20557 (“UARG Comments”), JA___. EPA found in 1998 that U.S. coal-fired
EGUs emitted about 51.5 tons of mercury, or about 1 percent of the 5,000 tons of
worldwide mercury emissions, Utility Study at 7-8, Tbl. 7-1, which by 2010 had fallen
dramatically to 29 tons, 76 Fed. Reg. at 25,002, JA___. Of the nine tons of domestic
EGU mercury emissions deposited in the U.S., a very small portion ends up as
methylmercury in fish people eat, and consequently human exposure to
methylmercury resulting from coal-fired EGUs is exceedingly small. UARG
Comments at 10 (citing, e.g., 70 Fed. Reg. 15,994, 16,019-21 (Mar. 29, 2005)), JA___.

Likewise, trace amounts of non-mercury metals, naturally present in coal and

oil, adhere to particulate ash, virtually all of which is captured by control devices.® In

* EPA, Mercury Study Report to Congtess, Vol. 1, EPA-452/R-97-003 (Dec.
1997), EPA-HQ-OAR-2009-0234-3054 (“Mercury Study”), JA___ -

" EPA, Study of Hazardous Air Pollutant Emissions from Electric Utility Steam
Generating Units, Final Report to Congtess, Vol. 1, EPA-453/R-98-004a (Feb. 1998),
EPA-HQ-OAR-2009-0234-3052 (“Utility Study”), JA___-
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the Utility Study, EPA found that only two coal-fired facilities had cumulative
carcinogenic risks from HAP metals greater than one in one million, and neither
exceeded three in one million. Utility Study at 6-3 to 6-4, JA___ - . Exposure levels
tfor non-carcinogenic effects were far below the reference concentration. Id.

And emission of the non-carcinogenic “acid gases” like hydrogen chloride,
meanwhile, result in exposures an order of magnitude or more below health-
protective thresholds, according to EPA’s own models. Id. at 6-7, JA___.

Given the uncertainties, however, EPA stated it “believes that mercury from
coal-fired utilities is the HAP of greatest potential concern” and that “[flurther
research and evaluation are needed to gain a better understanding of the risks and
impacts of utility mercury emissions.” I. at ES-27, JA___. For other HAPs, EPA
noted “potential concerns and uncertainties that may need further study.” Id.

The December 2000 “Notice of Finding” — In December 2000, well before
EPA could complete the data collection and research on mercury it said was
necessary, then-departing Administrator Browner published a “[n]otice of regulatory
tinding,” announcing her conclusion that regulation of two EGU HAPs—mercury

trom coal-fired EGUs and nickel from oil-fired EGUs—was “appropriate and

® EGUs generally use electrostatic precipitators or fabric filters to capture 99
percent or more of particulate matter emissions to comply with other CAA
requirements. See, e.g., EPA, Air Pollution Control Technology Fact Sheet; Dry
Electrostatic Precipitator (ESP) — Wire-Plate Type at 1, Tbl. 1, EPA-452/F-03-028
(undated), JA___.
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necessary” under § 112. 65 Fed. Reg. 79,825, 78,829 (Dec. 20, 2000) (“2000 Finding”),
JA___. EPA claimed “it is unnecessary to solicit ... public comment on today’s
tinding [because] ... [tlhe regulation developed subsequent to the finding will be
subject to public review and comment.” Id. at 79,831, JA____. In that future
rulemaking, she explained, EPA would invite comment on the “notice of regulatory
tinding,” develop refined risk estimates, and consider alternative control strategies. Id.
at 79,830, JA___.

The 2005 “Not Appropriate” Rulemaking Determination — In 2004, EPA
initiated rulemaking to address emissions from coal- and oil-fired EGUs under
§ 112(n)(1)(A). 69 Fed. Reg. 4652 (Jan. 30, 2004), JA___. The Agency solicited
comments on its 2000 “notice of regulatory finding” and a number of regulatory
options including: (1) no further regulation of EGU mercury emissions; (2) adoption
of a § 112(d) rule regulating only EGU mercury emissions; (3) adoption of rules under
§ 112(n)(1)(A) addressing any EGU emissions that warrant regulation as “appropriate
and necessary”’; and (4) adoption of rules under other CAA sections to confirm that

turther control under § 112 is not appropriate and necessary. Id. at 4659-62, JA___ -

In support of this rulemaking, EPA’s modeling showed that only a small
fraction of the mercury deposited in the U.S. comes from domestic EGUs, and that
EGUs contribute a “relatively small percentage” to fish tissue methylmercury levels

after implementation of other CAA requirements. 70 Fed. Reg. at 16,019-20, JA___ -

11
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___. “Because this new information demonstrates that the level of [mercury]
emissions projected to remain ‘after imposition of” section 110(a)(2)(D) does not
cause hazards to public health,” consistent with earlier findings, supra pp. 4, 9-10, EPA
“conclude[d] that it is not appropriate to regulate coal-fired Utility Units under section
112 on the basis of [mercury| emissions,” 70 Fed. Reg. at 16,004, JA___.

As it had under the 1970 and 1977 versions of the Act, EPA found that EGU
emissions of non-mercury HAPs were too insignificant to warrant regulation. Id. at
16,006, JA___. Indeed, EPA found the excessive costs of § 112 regulation showed
such regulation was not appropriate because “the lower bound cost of regulating
under CAA § 112 beyond CAIR [a § 110 regulation for EGUs] (e.g., $750 million)
exceeds the upper bound estimate of the benefits of such regulation (e.g., $210
million).” 71 Fed. Reg. 33,388, 33,394 (June 9, 20006), JA___. EPA instead regulated
mercury emissions from EGUs under § 111 to ensure use of advanced emission
controls regardless of public health risk, 70 Fed. Reg. 28,606 (May 18, 2005) (Clean

Air Mercury Rule), JA___| reversed the 2000 Finding, and removed EGUs from the

§ 112(c) list of source categories, 70 Fed. Reg. at 15,994, JA___.

New Jersey v. EPA — In litigation over EPA’s 2005 finding and delisting of
EGUs, no party challenged the determination that it is “not ‘appropriate’ to regulate
power plants under section 112 because to do so would not be cost-effective.” See
Final Br. of Resp’t EPA at 84, New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008) (No.

05-1097); see also zd. at 10 (EPA’s counsel informing this Court that the costs of

12
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regulating EGUs under the § 112 program are “extreme” while the health benefits are
“nominal”). Nonetheless, this Court vacated both EPA’s decision to remove EGUs
from the § 112(c) source category list and its rule regulating mercury emissions under
§ 111. New Jersey, 517 F.3d 574. The Court held that, once included on the § 112(c) list
by way of the December 2000 “notice of finding,” the only way for EPA to remove
EGUs from that list was by making the “de-listing” showings required by § 112(c)(9)
for all other source categories. Id. at 581-82. Because EPA did not follow the
§ 112(c)(9) procedure, the Court vacated the § 112 finding and the § 111 Clean Air
Mercury Rule. Id. at 583. The Court did 7oz rule on EPA’s 2005 determination that
regulation of EGU emissions under § 112 was not “appropriate and necessary.”

The MATS Rule — On remand from New Jersey, EPA proposed the Mercury
and Air Toxics Standards (“MATS”) rule in May 2011, 76 Fed. Reg. 24,976 (May 3,
2011), JA___, and finalized it in February 2012, 77 Fed. Reg. 9304 (Feb. 16, 2012),
JA___. In that rulemaking, EPA asserted, based on newer information, that EGU
HAP emissions presented several public health and environmental risks. But those
risks, in fact, were relatively small and had not changed much from EPA’s previous
assessments.

For mercury, the only HAP for which EPA could quantify azy benefits of
regulation, the Agency found, as it had before, “potential health risks do not likely
result from [mercury] inhalation exposures associated with [mercury| emissions from

utilities.” 76 Fed. Reg. at 25,000, JA___; see also Utility Study at 6-3, Tbl. 6-1, 7-44, 7-

13
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45, JA__, , . But the greatest health concern associated with mercury, EPA

asserted, was consumption of methylmercury, 76 Fed. Reg. at 24,999, JA___| of
which only an exceedingly small portion results from EGU emissions.” EPA identified
$4 to $6 million in benefits to reduce these emissions due to a very small calculated
1Q loss for some hypothetically exposed persons, 77 Fed. Reg. at 9428, JA____, and
asserted that there could be other unquantifiable benefits, 74. at 9300, 9323, 9426-32,

JA ) ) -

For trace non-mercury metals, EPA found only four coal-fired EGUs in the
entire industry presenting a cancer risk greater than the de minimis risk threshold of
one in one million, with the highest just five in one million. IZ. at 9319, JA____. While
the results of these higher risks were associated with contaminated sampling data, see
UARG Comments at 11-12, ]A_—_,m even if correct, a risk of five in one million

from just a few units is well within the range that EPA has previously determined is

” EPA, Revised Technical Support Document: National-Scale Assessment of
Mercury Risk to Populations with High Consumption of Self-caught Freshwater Fish
In Support of the Appropriate and Necessary Finding for Coal- and Oil-Fired Electric
Generating Units at 65, EPA-452/R-11-009 (Dec. 2011), EPA-HQ-OAR-2009-0234-
19913 (“U.S. [mercury] deposition is generally dominated by sources other than U.S.
EGUSs”), JA___;id. at 64, Tbl. 2-2 (median “percent of total mercury deposition
attributable to U.S. EGUs” in a given watershed is about 1%), JA___.

' The issue of EPA’s arbitrary and capricious reliance on contaminated
sampling data in its “appropriate and necessary” finding is the subject of an appeal by
Petitioner UARG in a related case, ARIPPA ». EPA, No. 15-1180 (D.C. Cir. filed
June 22, 2015), which will be submitted and argued before the same panel as the
instant case. Order at 2, ARIPPA ». EPA, No. 15-1180, and Murray Energy Corp. v.
EPA, No. 16-1127 (D.C. Cir. Aug. 29, 2016), ECF No. 1632520.

14
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sufficient to protect public health and the environment with an “ample margin of
safety.” See NRDC ». EPA, 529 F.3d 1077, 1081-83 (D.C. Cir. 2008). Accordingly,
EPA did not quantify any benefits from regulating trace non-mercury metals.

For acid gases, EPA’s modeling showed, as it had before, that human
exposures to EGU acid gas emissions are an order of magnitude or more below
conservative health-protective levels. 76 Fed. Reg. at 25,016, JA___; see Utility Study
at 6-7, JA___. Therefore, the only potential environmental risk EPA could identify was
that in areas where acidification already exists, hydrogen chloride emissions “cou/d
exacerbate these impacts.” 76 Fed. Reg. at 25,050 (emphasis added), JA___."

Because risks associated with EGU emissions remained so small, EPA
interpreted § 112(n)(1)(A) to require regulation of all HAPs emitted by EGUs under
§ 112 if any HAP emitted by any EGU was projected to create either an environmental
risk or a public health risk greater than a “one-in-one million” risk level. See 77 Fed.

Reg. at 9310-11, 9325-26, 9358, JA___- - . Because it found such

> >

risks for non-mercury metals and acid gases, and because mercury is a neurotoxin,

EPA reversed its 2005 rulemaking determination that regulation of EGU HAP

" Arguing it had no obligation to do so, EPA did not quantify “the precise
contribution of power-plant acid gas emissions to ecosystem acidification,” Br. for the
Fed. Resp’ts in Opp’n at 31, Michigan v. EPA, 135 S. Ct. 2699 (2015) (No. 14-46), and
did not identify any EGU contributing to such “exacerbation,” see 77 Fed. Reg. at
9404 (noting “information gaps regarding facility-specific emissions”), JA___.
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emissions under § 112 was not “appropriate and necessary.” Id. at 9355-56, 9363,

JA -,

EPA found the annual cost of complying with the § 112(d) standards was $9.6
billion,"* even though the predicted health benefits were extraordinarily low (only
about $4 to $6 million of quantified benefits, all from reducing mercury). See 7. at
9428, JA___. The imbalance between costs and benefits is especially stark when

examining the three control requirements EPA promulgated:

e EPA found that the controls required to meet the standards for mercury
would cost $3 billion per year, Regulatory Impact Analysis for the Final
Mercury and Air Toxics Standards at 3-10, EPA-452/R-11-011 (Dec. 2011),
EPA-HQ-OAR-2009-0234-20131 (“MATS RIA”), JA___, to achieve only
20 tons of emission reductions, 7d. at Tbl. 3-4, JA___ | and yield $4 to $6
million in quantified benefits, /4. at 4-67, JA___.

e EPA found that the controls required to meet the standards for non-
mercury metals would cost at least §1 to $2 billion per year to achieve an
unspecified amount of emission reductions and gero quantified benefits."

e EPA found that the controls required to meet the standards for acid gases
(primarily scrubbers) would cost $5 billion per year, Smith Statement at 6,
Tbl. 1, JA___, to achieve 39.8 thousand tons of hydrogen chloride emission

" EPA’s $9.6 billion cost figure focuses only on compliance costs, not other
costs that EPA has recognized elsewhere, like effects on work force and consumers of
electricity. EPA, The Benefits and Costs of the Clean Air Act 1990 to 2010, at iii,
EPA-410-R-99-001 (Nov. 1999), https://www.epa.gov/sites/production/files/2015-
07/documents/fullrept.pdf, JA___.

Y UARG Comments, Bx. 1, The American Energy Initiative, Part 15: What EPA’s
Utility MACT Rule Will Cost U.S. Consumers: Hearing Before the Subcomm. on Energy &
Power of the H. Comm. on Energy & Commerce, 112th Cong. (2012) (statement of Anne E.
Smith, Ph.D., at 6, Tbl. 1), EPA-HQ-OAR-2009-0234-20557 (“Smith Statement”),
JA
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reductions, MATS RIA at 3-10, Tbl. 3-4, JA___, an unspecified amount of
other acid gas emission reductions, and yield zerv quantified benefits.

EPA interpreted § 112(n)(1)(A), however, to preclude consideration of these
costs of regulation. 77 Fed. Reg. at 9326-27, JA___ - . EPA also claimed in its
MATS RIA that the benefits of regulating EGUs under § 112 were substantially more
than the costs of compliance because the SO, emission standard it promulgated as a
“surrogate” for acid gas regulation would produce reductions in PM, ;. MATS RIA at
ES-3, JA___. According to EPA, the “co-benefits” of reductions in PM, ; were the
“great majority” of the quantifiable benefits to be achieved by the MATS rule. 77 Fed.
Reg. at 9305, JA,___."* At the same time, EPA emphatically maintained that these co-
benefits played no role in its threshold “appropriate and necessary” finding. Id. at
9320, JA___.

III. Michigan v. EPA

Numerous parties petitioned for review of the MATS rule, including EPA’s
finding that regulating EGU HAP emissions is “appropriate and necessary” without
consideration of cost. The D.C. Circuit upheld EPA’s determination. White Stallion
Energy Ctr., 1.ILCv. EPA, 748 F.3d 1222 (D.C. Cir. 2014). The Supreme Court

reversed, holding that “EPA strayed far beyond [the] bounds [of reasonable

'* In fact, the SO, standard for regulation of acid gases constitutes both the
bulk of the costs for the MATS rule (about $5 billion annually) and 95% of the alleged
PM, ;-related co-benefits (about $32 to $87 billion annually). Smith Statement at 0,
JA___; see also MATS RIA at 5-14, JA___.

17



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 42 of 105

interpretation] when it read § [112](n)(1) to mean that it could ignore cost when
deciding whether to regulate power plants.” Michigan, 135 S. Ct. at 2707. The Court
rejected EPA’s attempt to “harmonize[]” Congress’s treatment of EGUs under
§ 112(n)(1) with its treatment of other sources, noting that such an approach
“overlooks the whole point of having a separate provision about power plants:
treating power plants djfferently from other stationary sources.” Id. at 2710.

Moreover, the Court explained that its underlying concern was not just that
EPA ignored cost, but that EPA had “refused to consider whether the costs of its
decision outweighed the benefits.” Id. at 2706. The Court held that “[n]o regulation is
‘appropriate’ if it does significantly more harm than good.” Id. at 2707. And while the
Court did not require EPA to conduct “a formal cost-benefit analysis in which each
advantage and disadvantage is assigned a monetary value,” 7d. at 2711, it stressed that
EPA must weigh the benefits against the costs of regulating EGU HAP emissions
under § 112, 74. at 2707 (explaining “reasonable regulation ordinarily requires paying
attention to the advantages and the disadvantages of agency decisions”). The Court
emphasized that “[o]ne would not say that it is even rational, never mind
‘appropriate,” to impose billions of dollars in economic costs in return for a few
dollars in health or environmental benefits.” Id.

For these reasons, the Supreme Court remanded the case for “further

proceedings consistent with this opinion,” 74. at 2712, and this Court remanded to the
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Agency with the same instruction, White Stallion Energy Ctr., LI.C v. EPA, No. 12-
1100, 2015 WL 11051103 (D.C. Cir. Dec. 15, 2015).

IV. The Supplemental Finding

On remand, EPA proposed to address the Court’s decision in Michigan by
issuing a “supplemental finding” that “consideration of cost does not alter the
agency’s previous determination that it is appropriate and necessary to regulate coal-
and oil-fired EGUs under section 112 of the CAA.” 80 Fed. Reg. 75,025, 75,026 (Dec.
1,2015), JA___. In doing so, EPA made clear it would “accept[] comment on/y on the
consideration of cost in making the appropriate determination.” Id. at 75,027
(emphasis added), JA___. Neither the basis for EPA’s previous determination that
“regulation under [§ 112]” was “appropriate,” nor the magnitude or significance of
any public health or environmental risk associated with that determination, nor any
opportunities to reduce those risks in less costly ways, were open for discussion. As
EPA said, it “ha[d] already determined [in the MATS rulemaking] that HAP emissions

trom EGUs present significant hazards to public health and the environment,” 7. at

75,038, JA___, and that prior determination would stand unless EPA found industry
compliance costs excessive, . at 75,026, JA___.

EPA offered two alternative justifications for affirming, after a siloed
consideration of costs, its prior finding that regulation of EGU HAPs under § 112 is

“appropriate.” First, under its “preferred” alternative, EPA “interpret[s] CAA

section 112(n)(1)(A) as not requiring a benefit-cost analysis.” Id. at 75,039, JA___; 81
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Fed. Reg. at 24,429, JA____. Rather, the “focus” of EPA’s justification is whether the
electric utility industry as a whole could “reasonably absorb” the costs of regulating
under § 112 all of the HAPs emitted from EGUs. 80 Fed. Reg. at 75,030, JA___. In
other words, if the industry were “ab[le] to afford compliance” with the MATS rule
without disrupting “the generation, transmission, and distribution of affordable and
reliable electricity,” regulation of all EGU HAPs would be automatically
“appropriate” based on the benefits, however small, identified as the basis for the
prior “appropriate and necessary” determination. Legal Memorandum Accompanying
the Proposed Supplemental Finding that it is Appropriate and Necessary to Regulate
Hazardous Air Pollutants from Coal- and Oil-Fired Electric Utility Steam Generating
Units (EGUs) at 19-20 (undated), EPA-HQ-OAR-2009-0234-20519 (“Legal
Memorandum”), JA__ - ; see also 80 Fed. Reg. at 75,031, 75,038, JA___, ;81
Fed. Reg. at 24,424, 24427 JA___,

To determine whether the costs of regulating EGUs under § 112 are
“affordable,” EPA relied on the RIA performed in 2011 for the MATS rule, which
predicted compliance costs of $9.6 billion per year. 80 Fed. Reg. at 75,032-33, JA___-
___. This estimate reflects only the compliance costs with the MATS standards for
the electric utility industry projected in 2011, and does not include more recent cost
information or costs imposed on other sectors of the economy, nor even the full
implications and attendant disadvantages and costs of regulating EGUs under § 112.

EPA evaluated these projected costs using four metrics, 7d. at 75,033-36, JA___ -,
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and concluded that “every one of [these metrics] supports its conclusion that costs are
reasonable,” zd. at 75,036, JA___. The Agency then concluded that because “the costs
imposed by MATS are reasonable, it is appropriate for the EPA to regulate HAP
emissions from EGUs in light of the meaningful progress the rule makes toward
achieving key statutory goals and reducing the previously identified significant hazards
to public health and the environment.” Id. at 75,038-39, JA___ -

Second, EPA’s “alternative” approach purported to show that regulation of
EGU HAPs is “appropriate” based on a “formal benefit-cost analysis” pulled from
the 2011 RIA for the MATS rule. Id. at 75,039, JA___. The Agency explained a formal
benefit-cost analysis “attempts to quantify all significant consequences of an action in
monetary terms in order to determine whether an action ... [has| positive net benefits
(i.e., benefits exceed costs).” 81 Fed. Reg. at 24,423 n. 13, JA___.

Under this alternative approach, EPA compared the MATS rule’s estimated
$9.6 billion annual compliance costs to EPA’s estimated $37 to $90 billion in annual
benefits. 80 Fed. Reg. at 75,040, JA___. Those cited benefits, however, almost
exclusively consisted of the purported benefits of reductions in pollutants that are #o?
regulated as HAPs under § 112, but are instead regulated under other CAA programs.
EPA acknowledged that the monetary benefits from HAP reductions—due to health
benefits from reducing mercury in fish—are worth no more than $4 to $6 wzillion per
year. Id. The remaining benefits—representing the overwhelming majority of EPA’s

purported $37 to $90 billion in benefits—reflect reductions in PM, ; ambient
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concentrations due to lower SO, emissions (which form PM, ; in the atmosphere)
resulting from the acid gas SO, standard.” When only HAP-related benefits are
considered, the costs of compliance are “between 1,600 and 2,400 times as great as
the quantifiable benefits from reduced emissions of hazardous air pollutants.”
Michigan, 135 S. Ct. at 27006.

In the final Rule, EPA adopted its supplemental finding largely as proposed,
relying on both its “preferred” and “alternative” approaches to considering cost. 81
Fed. Reg. at 24,425, JA___. At the same time, EPA rejected commenters’ requests to
consider less costly alternative control strategies when “evaluating the cost
reasonableness of” using § 112 to regulate EGUs, insisting that “EPA is not required
to consider the potential cost of alternative approaches to regulating HAP emissions
trom EGUs before finding that regulation is appropriate and necessary.” Id. at 24,447
(emphasis removed), JA____. These alternatives included § 111, which EPA can use to
impose less costly national standards for new sources under § 111(b) and to require
States to impose individually achievable control requirements for existing EGUs
under § 111(d), and can do so without requiring EPA to regulate every HAP.

EPA rejected considering § 111 as an alternative strategy, claiming commenters

failed to “suggest a clear framework for developing standards” under § 111, 81 Fed. at

> MATS RIA at 5-14 (explaining co-benefits), JA___; id. (“[T]he SO, emission
reductions are the main driver for the health co-benefits of this rule.”).
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24,447, JA___, even though commenters outlined the process, EPA itself has detailed
regulations for using § 111, and EPA had previously promulgated regulations for new
and existing EGU emissions of mercury under § 111. Murray Comments at 33; 40
C.F.R. pt. 60, subpt. B.

Another alternative strategy presented by commenters was to defer to States
using their reserved authority under § 116 to regulate EGU emissions they conclude
are worth reducing. Murray Comments at 32-33, JA___ - . In refusing “to evaluate
the potential for state action” as an alternative control strategy, EPA interpreted
§ 112(n)(1) to probibit EPA from considering such an alternative due to a purported
“limitation” on its authority found in a reference in one of the studies to the
“imposition of the requirements” of the CAA. EPA, Response to Comments for
Supplemental Finding that it is Appropriate and Necessary to Regulate Hazardous Air
Pollutants from Coal- and Oil-Fired Electric Utility Steam Generating Units at 23-24
(Apr. 2016), EPA-HQ-OAR-2009-0234-20578 (“RTC”), JA___ - ; see 81 Fed. Reg.
at 24,447 n.57, JA___.

Finally, EPA refused to consider the full range of disadvantages resulting from
regulating EGUs under § 112, limiting its evaluation to four sector-wide cost metrics,
81 Fed. Reg. at 24,424-25, JA___ - . EPA’s narrow cost analysis thus ignored the
costs imposed more broadly on States, workers, communities and electricity

consumers. See, e.g., RTC at 65,90, JA__ |,
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SUMMARY OF ARGUMENT

In determining that it was “appropriate and necessary” to regulate EGUs under
§ 112 of the Act in the 2012 MATS rule, “EPA refused to consider whether the costs
of its decision outweighed the benefits.” Michigan, 135 S. Ct. at 2706. The Supreme
Court emphatically rejected EPA’s determination, explaining “[o]ne would not say
that it is even rational, never mind ‘appropriate,” to impose billions of dollars in
economic costs in return for a few dollars in health or environmental benefits.” Id. at
2707.

On remand, EPA recognizes Michigan requires the Agency to weigh the costs
and benefits of regulating EGU HAPs under § 112 and advances two rationales for
reaffirming the appropriate and necessary determination rejected by the Supreme
Court. In its “preferred approach,” EPA concludes that its previously-determined
benefits of such regulation—benefits that at best are small, uncertain, and in most
instances unquantifiable—are justified, so long as the utility industry, as a whole, can
afford to spend $9.6 billion annually to obtain them. And other than a bald,
conclusory declaration that these benefits outweigh the costs, EPA nowhere actually
weighs anything, much less explains sow it weighed the purported benefits against
these very large costs. Nor does EPA ask whether it is “rational, never mind
‘appropriate,” to impose billions of dollars in economic costs in return for” these

particular benefits, 135 S. Ct. at 2707, or whether a cost of $9.6 billion annually is
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“disproportionate to the[se particular| benefits,” 7d. at 2710. EPA’s “preferred
approach”—its affordability analysis—ignores Mzchigan and violates § 112(n)(1)(A).

Alternatively, EPA repackages its earlier MATS regulatory impact analysis into
a “formal benefit-cost analysis” to claim large, monetized benefits from regulating
EGUs under § 112. But EPA reaches this conclusion by ignoring the HAP-specific
tfocus of § 112 and relying on purported benefits associated with incidental reductions
in other, non-HAP pollutants (PM, ;, as a result of SO, reductions). When the inquiry
is properly limited to the effects of regulating EGU HAPs, EPA’s own evaluation
shows that the $9.6 billion price tag unequivocally outweighs the meager $4 to $6
million in benefits that EPA calculates, even accounting for unquantified benefits.
EPA cannot lawfully rely on the purported benefits of reducing non-HAP
pollutants—ones regulated under numerous other CAA programs—as the basis for
concluding that regulation of FHL.APs under § 112 is “appropriate and necessary.”

In addition, considering costs in determining whether it is “appropriate” to
regulate EGU HAPs under § 112 necessarily requires consideration of whether
alternative, less costly control strategies are available. As the Supreme Court noted,
this is reinforced by statutory context—which directs EPA to perform studies that
tocus on HAPs emitted by EGUs after other requirements of the Act have been
implemented, to evaluate alternative control strategies for such HAPs that may
warrant regulation, and to make the appropriate and necessary determination after

considering these studies. Michigan, 135 S. Ct. at 2708. EPA’s refusal to consider such
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alternative control strategies (especially regulation under § 111(d)—an alternative that
Congress unlocked in the 1990 Amendments specifically for this purpose when it also
enacted the current § 112) disregards the statutory framework and is inconsistent with
Michigan.

Finally, EPA’s supplemental finding considers only the costs of compliance of
meeting the § 112(d) MATS standards. EPA’s adamant refusal to consider a// costs
and disadvantages, including the impacts on coal companies, communities, and
workers, as well as localized impacts, is contrary to the Supreme Court’s direction for
EPA on remand to “consider cost—including, most importantly, cost of
compliance—before deciding whether regulation is appropriate and necessary.” Id. at
27115 see also Mingo 1.ogan Coal Co. v. EPA, 829 F.3d 710, 737, (D.C. Cir. 2016)
(Kavanaugh, J., dissenting) (Agency must consider “a// of the relevant costs.”).

STANDING

Petitioners have standing to challenge the Rule. The Rule sets forth EPA’s
finding that it is “appropriate and necessary” to regulate HAP emissions from coal-
and oil-fired EGUs under CAA § 112. This finding is a necessary legal prerequisite to
such regulation. Several Petitioners own and operate EGUs or have members who
own or operate them. By enabling EPA to regulate these units, the Rule subjects these
Petitioners to emission standards that have, in some instances, required affected units
to be idled; in others have required emission control technologies that are costly to

install or to operate; and that have otherwise constrained EGUs’ operations. See Lujan
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v. Defenders of Wildlife, 504 U.S. 555, 561-62 (1992) (when a party is the object of
government regulation “there is ordinarily little question that the [governmental]
action ... has caused him injury”).

The other petitioners also have standing. The Rule harms State Petitioners by
raising the prices that State Petitioners themselves (not just their citizens) must pay as
consumers of electricity. The Rule also subjects State Petitioners to ongoing
regulatory burdens that require them to incur costs, including staff time. For example,
the Michigan Department of Environmental Quality, operating under a delegation of
authority from EPA, must “implement and enforce without changes the Section 112
standards promulgated by EPA,” which include the MATS rule. 63 Fed. Reg. 64,632,
04,633 (Nov. 23, 1998), JA___.

Likewise, because the Rule subjects coal-fired EGUs to costly regulation, it
discourages the construction of new units and causes existing units to retire or operate
less often. This has the effect of harming Petitioner Murray Energy Corporation by
diminishing the demand for coal in the electric generating sector.

Both this Court in White Stallion and the Supreme Court in Michigan have

recognized that Petitioners have standing to challenge the underlying MATS rule.

STANDARD OF REVIEW

The Court must set aside EPA’s action under the CAA if it is “arbitrary,

capricious, an abuse of discretion, or otherwise not in accordance with law.” CAA

§ 307(d)(9); 5 U.S.C. § 706. Agency action is invalid if the agency failed to consider an
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important aspect of a problem, offered an explanation for its decision that runs
counter to the evidence, or is so implausible that the decision could not be ascribed to
a difference in view or the product of agency expertise. Motor 1 ehicle Mfrs. Ass'n v.
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

ARGUMENT

I. EPA’s “Affordability” Analysis Does Not Satisfy Its Obligation To
Determine Whether the Benefits of Regulating EGUs Under § 112 Are
Worth the Costs.

In Michigan, the Supreme Court directed EPA to weigh the benefits of
regulation against the costs before determining whether it is “appropriate and
necessary” to regulate HAP emissions from EGUs under § 112. 135 S. Ct. at 2707-11.
In response, EPA’s “preferred approach” is to simply determine that the costs of
regulation are “afford[able]” for the electric utility industry as a whole, and are

therefore reasonable. Legal Memorandum at 19, JA___; see also 80 Fed. Reg. at 75,030

(“focus [of cost inquiry is] on whether the power sector can reasonably absorb the
cost of compliance”), JA___. Other than a bald claim that it weighed those costs
against previously-identified benefits of regulation, EPA never explained how and
what standard it used for such weighing, much less why “it is even rational, never
mind ‘appropriate,” to impose billions of dollars in economic costs in return for” these
uncertain and unquantifiable purported benefits. Michigan, 135 S. Ct. at 2707. Instead,
EPA “interpret|ed] ... section 112(n)(1)(A) as not requiring a benefit-cost analysis”—

i.e., that EPA need not compare benefits to costs in order to determine whether the
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benefits outweigh the costs. 80 Fed. Reg. at 75,039, JA____. EPA’s “preferred
approach” ignores Michigan and violates the statute.

A. EPA Must Consider Costs in Relation to Benefits To Justify its
“Appropriate and Necessary” Determination.

The Supreme Court held that the cost of regulation is an essential factor that
EPA must consider when determining whether regulation of EGU HAP emissions
under § 112 is “appropriate and necessary.” Michigan, 135 S. Ct. at 2707 (““Agencies
have long treated cost as a centrally relevant factor when deciding whether to
regulate.”). The Court did not simply direct EPA to consider cost in the abstract: its
underlying concern was that EPA had “refused to consider whether the costs of its
decision outweighed the benefits” in any way. Id. at 2706. To be sure, the Court did
not require “a formal cost-benefit analysis in which each advantage and disadvantage
is assigned a monetary value.” Id. at 2711. But the Court repeatedly stressed that EPA
must weigh the benefits against the costs of regulating EGU HAP emissions under
§ 112. Id. at 2707 (explaining “reasonable regulation ordinarily requires paying
attention to the advantages aznd the disadvantages of agency decisions”). As the Court
succinctly put it, “[n]o regulation is ‘appropriate’ if it does significantly more harm
than good.” 1d.

The Court’s emphasis on the need to compare the costs and benefits of § 112
regulation of EGU HAPs pervades its opinion in Michigan. The Court specifically

taulted EPA’s refusal to “consider whether the costs of its decision outweighed the
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benefits,” zd. at 2700, stating unequivocally that “[o]ne would not say that it is even
rational, never mind ‘appropriate,” to impose billions of dollars in economic costs in
return for a few dollars in health or environmental benefits,” 7d. at 2707. The Court
indicated that the fundamental aim of considering cost in the “appropriate and
necessary’” analysis is to “ensure that the costs are not disproportionate to the
benefits.” See 7d. at 2710. Even the dissent acknowledged an agency “acts
unreasonably” in ignoring costs and benefits because “such a process would
‘threaten|] to impose massive costs far in excess of any benefit.”” See id. at 2716-17
(Kagan, J., dissenting) (quoting Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 234
(2009) (Breyer, J., concurring in part and dissenting in part))."®

This emphasis on evaluating the costs of regulating EGU HAP emissions

under § 112 in relation to their benefits is not novel: comparing costs and benefits is

' The dissent argued, however, that the § 112(d) standard-setting process itself
would ensure the costs of the regulation are reasonable because the standards are set
at levels that are achieved in practice, albeit by only the best performing units in the
category. Michigan, 135 S. Ct. at 2719 (Kagan, J., dissenting). The majority rejected that
reasoning, not just because it was not advanced by EPA, but because it does not
compare benefits to costs. Using a hypothetical example, the Court observed that if
“regulating power plants would yield $5 million in benefits, the prospect of mitigating
cost from $11 billion to $10 billion at later stages of the program would not by itself
make regulation appropriate.” Id. at 2711. That approach does nothing to “ensure
cost-effectiveness,” 7d., or to ensure “that the costs are not disproportionate to the
benefits,” zd. at 2710. EPA’s “preferred approach,” which considers costs merely by
tinding that they are “affordable,” is similar to the dissent’s argument in that it is
divorced from any measure of cost-effectiveness and is thus inconsistent with

Michigan.
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an “established administrative practice” that has long been recognized as an essential
teature of rational agency decisionmaking. Id. at 2707-08. The Court has long held an
agency’s interpretation of its standard-setting authority “unreasonable” where it
“would give [the agency] power to impose enormous costs that might produce little, if
any, discernible benefit.” Indus. Union Dep’t, AF1.-CIO v. Am. Petrolenm Inst., 448 U.S.
0607, 645 (1980). A standard “is neither ‘reasonably necessary’ nor ‘feasible’ ... if it
calls for expenditures wholly disproportionate to the expected health and safety
benefits.” Id. at 667 (Powell, J., concurring in part and concurring in the judgment).
More recently, the Court recognized that when an agency considers costs, “whether it
is ‘reasonable’ to bear a particular cost may well depend on the resulting benefits.”
Entergy Corp., 556 U.S. at 225-26. Justice Breyer observed that “every real choice
requires a decisionmaker to weigh advantages against disadvantages,” id. at 232
(Breyer, J., concurring in part and dissenting in part); see also id. at 232-33 (“[I]t would
make no sense to require plants to spend billions to save one more fish or plankton
... even if the industry might somehow afford those billions.”) (internal quotation
marks and citation omitted).

Congress had these very concerns in mind when it chose to “treat|] power
plants differently from other sources for purposes of the hazardous-air-pollutants
program.” Michigan, 135 S. Ct. at 2707. Congress and the Administration, which was
heavily involved in drafting the 1990 CAA Amendments, understood that, given the

reductions in HAP emissions expected to result from the Act’s new Acid Rain
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Program, the substantial costs of also regulating EGUs under § 112 (particularly for a
pollutant such as SO, that is already extensively regulated under these other programs)
“would increase power rates, while potentially providing little or no health benefit.”
136 CONG. REC. 3493 (Mar. 6, 1990) (statement of Sen. Steve Symms), JA___; see
supra pp. 6-8.

To avoid this result, Congress adopted § 112(n)(1)(A) so that EPA would be
required to examine whether regulating EGU emissions under § 112 would be worth
the costs. As Representative Oxley (co-sponsor of the 1990 CAA Amendments)
explained, the purpose of § 112(n)(1)(A) was to “protect][] ... the public health while
avoiding the imposition of excessive and unnecessary costs on residential, industrial,
and commercial consumers of electricity.” See 136 CONG. REC. 35,075 (Oct. 26, 1990)
(statement of Rep. Michael Oxley), JA__. Administration officials likewise noted that
the provision’s purpose was that “cost benefit and environment improvements to be
achieved by application of these costs and technologies can be considered.” Energy
Policy Hearing at 436, JA___.

The importance of comparing costs and benefits under § 112(n)(1)(A) is also

(113

evident in the studies that Congress mandated under that section, which “‘provide a
tramework™ for EPA’s decision. Michigan, 135 S. Ct. at 2708. EPA was required to
study “the hazards to public health reasonably anticipated to occur” from EGU HAP

emissions after implementation of other CAA provisions—that is, to identify the

benefits that could be gained by further regulation under § 112. CAA § 112(n)(1)(A).
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Rather than addressing those emissions collectively, EPA’s report must describe
“alternative control strategies for emissions which may warrant regulation under this
section.” Id. (emphasis added). Likewise, Congress directed EPA to perform the
Mercury Study to evaluate the “rate and mass” of EGU mercury emissions and “the
health and environmental effects of such emissions” in addition to the cost of
available control technologies, 7d. § 112(n)(1)(B), demonstrating that Congress was
concerned with not just whether mercury emissions would remain after imposition of
other CAA programs, but how much and how significant those emissions would be in
relation to the costs of reducing them.

Thus, the statute, congressional purpose, and “established administrative
practice,” all require that EPA determine whether the benefits are worth the costs
when deciding whether regulation under § 112 is “appropriate and necessary.”

B. EPA’s “Preferred Approach” Ignores Michigan and the Statute.

Despite the Court’s directive, EPA in its “preferred approach” carefully walled
off its cost analysis from any comparison to the benefits that regulating EGU HAP
emissions under § 112 might achieve. As a result, the “preferred approach” is
inconsistent with Michigan and violates § 112(n)(1)(A).

1. EPA Unlawfully Failed To Weigh Costs Against Benefits.

EPA asserts that “the regulation of and reduction in the significant amounts of
HAP emissions trom EGUs, and the presumed reduction in risk attendant to such

reductions, is the benefit” that justifies EGU HAP regulation under § 112. Legal
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Memorandum at 18 (emphasis added), JA___. As to the “risks” from EGU HAP
emissions, EPA “maintain|s] [its] position from the MATS rule that #he volume of HAP
emissions from EGUs, including acid gas HAP emissions, may form the basis for
tinding that HAP emissions from EGUs pose a hazard to public health and the
environment that is appropriate to regulate.” 81 Fed. Reg. at 24,450 (emphasis added),
JA___. Otherwise, EPA merely points to its prior findings (findings EPA said were
not open for comment, see 80 Fed. Reg. at 75,027, JA__) that at least one HAP
emitted from EGUs (non-mercury metals) presents a public health risk above a one in
one million risk level, that acid gases present an environmental risk, and that mercury
is a known neurotoxin. 81 Fed. Reg. at 24,449, JA___; 80 Fed. Reg. 75,038, JA___.
Nowhere in its preferred approach did EPA actually evaluate whether
purported benefits outweigh a cost of $9.6 billion annually. Nor did EPA explain how
purported benefits were weighed against such exceptionally large costs. Instead, EPA
relied on an spse dixit, declaring that it “weigh[ed] ... [costs| against the many identified
advantages to regulation.”"” 81 Fed. Reg. at 24,421, JA___. All but ignoring Michigan,

EPA did not even ask whether it was “rational, never mind ‘appropriate,” to impose

""EPA’s ipse dixit is reminiscent of a Churchill Martini. Reportedly, Sir Winston
Churchill, when asked how much vermouth he wanted in his martini, replied, “I
would like to observe the vermouth from across the room while I drink my martini.”
Warren Dockter, How o drink like Winston Churchill, THE TELEGRAPH (Jan. 28, 2015),
http:/ /www.telegraph.co.uk/news/winston-churchill/ 11374144 /How-to-drink-like-
Winston-Churchillhtml. Similarly, EPA here “weighs costs” by observing them from
across the room.
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billions of dollars in economic costs in return for” these particular benefits, 135 S. Ct.
at 2707, or whether a cost of §9.6 billion annually is “disproportionate to the|[se
particular| benefits,” 7. at 2710.

Rather, as EPA described it, its focus was solely on whether the electric utility
industry as a whole could “absorb” the costs of regulating all of the HAPs emitted
from coal- and oil-fired EGUs under § 112. 81 Fed. Reg. at 24,424, JA___. In other
words, if at least one HAP emitted by one EGU presented a one in one million public
health risk of carcinogenic effects or an environmental risk, and the industry was
“ab|le] to afford compliance” with the MATS rule without disrupting “the generation,
transmission, and distribution of affordable and reliable electricity,” then regulation of
all EGUEs for all HAPs they emit would be “appropriate” regardless of the magnitude of
the benefit. See Legal Memorandum at 19-20, JA___ - ; 80 Fed. Reg. at 75,030,
JA___; see also id. at 75,031, 75,038, JA___, ;81 Fed. Reg. at 24,424, 24,427,

JA

>

But finding that regulating EGUs under § 112 is “affordable” is a far cry from
demonstrating its advantages are worth the burdens imposed, as § 112(n)(1)(A) and
Michigan require. See AFT-CIO, 448 U.S. at 668 n.4 (Powell, J., concurring in part and
concurring in the judgment) (“The cost of complying with a standard may be
‘bearable’ and still not reasonably related to the benefits expected.”).

Stated another way, under EPA’s “affordability” analysis, the fact that over 99

percent of EGUs present risks of carcinogenic effects from non-mercury metal
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emissions of less than one in one million—and that a// present risks of less than five
in one million, 77 Fed. Reg. at 9319, JA___—is irrelevant. That EGU acid gas
emissions present no public health risk and constitute less than one percent of U.S.
emissions with acidification potential,'® is irrelevant. That EPA can quantify only $4 to
$6 million in public health benefits associated with reducing EGU mercury emissions
is irrelevant. Indeed, according to EPA, Congress determined that HAPs are
“inherently harmful,” and the only way to avoid regulating EGUs under § 112 for
HAP emissions that present no public health risk is not through a § 112(n)(1)(A)
determination that “such regulation” is 7ot appropriate, but rather “to petition the
Administrator to remove those pollutants from the CAA section 112(b) list” for all
sources, including non-EGU sources for which no cost-benefit analysis is allowed or
required under § 112. See 81 Fed. Reg. at 24,450, JA___. This is not the cost-benefit
analysis called for by Michigan or the statute. See supra Section L.A.

EPA’s rationale continues to ignore the fact that Congress treated EGUs
differently from every other source of HAPs. See Michigan, 135 S. Ct. at 2707. If the
main consideration for whether to regulate EGUs under § 112 was that EGUs emit a
certain volume of HAPs—a basic fact that Congress and the other parties involved in

drafting the 1990 CAA Amendments understood—then it would have made no sense

'® Comments of Electric Power Research Institute on EPA’s Proposed MATS
Rule at 3-46 to 3-48 (Aug. 4, 2011), EPA-HQ-OAR-2009-0234-17621, JA___ -
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to enact § 112(n)(1) at all. See 7d. at 2710 (“[I]f uncertainty about the need for
regulation were the on/y reason to treat power plants differently, Congress would have
required the Agency to decide only whether regulation remains ‘necessary,” not
whether regulation is ‘appropriate and necessary.”). By relying simply on its finding
that the costs are “affordable” and failing to weigh these costs against the benefits of

its decision, EPA’s new determination continues to violate the statute and Michigan.

2. EPA Etrs By Interpreting § 112(n)(1)(A) Not To Require Any
Comparison of Costs and Benefits.

EPA attempts to justify its refusal to compare the costs and benefits of
regulation under § 112 on the grounds that neither the statute nor Michigan require
“benefit-cost analysis ... to support a finding that regulation is appropriate.” Legal

Memorandum at 26, JA___; see also 80 Fed. Reg. at 75,031 (“[A] benefit-cost analysis

is not required to support a threshold finding that regulation is appropriate.”), JA___;
zd. at 75,039 (EPA “interprets CAA section 112(n)(1)(A) as not requiring a benefit-
cost analysis.”), JA___; 81 Fed. Reg. at 24,429 (“EPA disagrees that a benefit-cost
analysis, particularly one that only ... monetized HAP ... benefits, ... is required by
CAA section 112(n).”), JA___. In fact, EPA asserts the statute requires no “finding of
an economic positive net benefit” associated with regulation “under this section” at
all. 81 Fed. Reg. at 24,429, JA___. EPA says this position is consistent with what EPA

calls § 112’s focus on “whether the collective HAP emissions from EGUs should be
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regulated, not the manner in which they should be regulated” under § 112. Legal
Memorandum at 18, 25 (emphasis omitted and added), JA___,

To begin, the focus of § 112(n)(1)(A) is not on collective EGU HAP emissions,
but only those posing “hazards to public health” “which warrant regulation.” EPA’s
refusal to balance costs and benefits is inconsistent with § 112(n)(1)(A), as construed
in Michigan, see supra Section 1.A. There is no material difference between EPA’s
“preferred approach” in the Rule and its 2012 “appropriate and necessary’” analysis
the Supreme Court rejected in Michigan. In the MATS rule, EPA found that regulation
was “appropriate” because EGU HAP emissions pose some remaining but
indeterminate risk to health or the environment that can be reduced through
regulation. Michigan, 135 S. Ct. at 2705 (summarizing EPA’s rationale). The Supreme
Court rejected this approach because, by focusing on the “need for regulation”—i.e.,
the existence of some remaining HAP emissions to reduce and the means to do so—
EPA effectively read the term “appropriate” out of “appropriate and necessary.” See
zd. at 2710.

On remand, EPA essentially doubles down on its rationale, adding only one
caveat that cannot possibly change the result. Now, EPA says, regulation is
“appropriate” because EGU HAP emissions pose some remaining but indeterminate
risk to health or the environment that can be reduced through regulation that the
industry, as a whole, can afford. “Affordability” to the industry, however, imposes no

constraint on EPA’s authority at all—especially with respect to this industry, in which
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customers are heavily dependent on the service provided and there is a well-
established process for regulated sources to recover costs of compliance. As the
Supreme Court recognized in AFI-CIO, a program of “pervasive regulation limited
only by the constraint of feasibility” would reflect “unprecedented power over
American industry” and “would give [the agency| power to impose enormous costs
that might produce little, if any, discernible benefit.” 448 U.S. at 645. Yet that is
precisely how EPA envisions its authority under § 112(n)(1)(A).

EPA suggests in the Rule that it may refuse to evaluate costs in relation to
benefits because the benefits of reducing EGU HAP emissions are not easy to
quantify. See 81 Fed. Reg. at 24,429, JA___. But even if true, this difficulty does not
relieve EPA of its burden to weigh costs against benefits. Whether EPA conducts a
formal cost-benefit analysis or not, reasoned decision-making, Michigan, and the CAA
require EPA to explain why and how the benefits outweigh the costs. At a minimum,
EPA must evaluate and explain whether the specific benefits it identified are worth
the costs it estimated, or that the costs would not “do[] significantly more harm than
good.” See Michigan, 135 S. Ct. at 2707.

Moreover, as explained in Section II below, EPA routinely quantifies the
benefits of regulation even where uncertain (as it did here when it quantified the
purported IQ benefits of reducing mercury emissions). In fact, as the Michigan dissent
noted, EPA is required to do so by Executive Order 12866. See zd. at 2721. EPA was

able to quantify the benefits associated with “the predominant exposure pathway,” 76
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Fed. Reg. at 24,999, JA___, for EGU HAP emissions—and the record shows these
benefits are far outweighed by the costs. EPA’s assertion that the collective volume of
EGU HAP reductions can be a substitute for “benefit,” and its generalized reference
to the “significant hazards to public health and the environment,” 81 Fed. Reg. at
24,428, JA___, is plainly an attempt to mask the minuscule benefits of regulating
EGUs under § 112, especially as compared to its $9.6 billion sticker price, see supra

p. 16.

3. EPA Unlawfully Fails To Assess the Costs and Benefits of Each of
the Three, Multi-Billion Dollar Control Mandates.

The cost-benefit imbalance is especially stark when examining each of the three
control requirements EPA promulgated in MATS. See supra pp. 16-17. Any costs and
benefits that exist derive solely from the pollutant-specific control requirements. Just
because it may be appropriate to control one HAP under § 112 does not mean it is
reasonable to control other HAPs under § 112 as well.

The statute focuses on each EGU HAP “which may warrant regulation under this
section.” CAA § 112(n)(1)(A). Accordingly, and especially in light of alternatives
available to EPA to regulate particular HAPs and not others, see znfra Section 111.A,
EPA must consider the cost and benefits of regulating each HAP (or group of related
HAPs, such as non-mercury metals) emitted by EGUs in evaluating whether it is
appropriate and necessary to regulate each. EPA flatly refused to do so. RTC at 21-22,

JA___. Thus, in a situation where the benefits of regulating mercury did outweigh the
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costs, but controlling acid gases cost $5 billion and yielded minuscule or no benefit,
EPA would still illogically conclude it appropriate to regulate both (or even all) HAPs
from EGUs. But in such a circumstance, “it is [not] even rational, never mind
‘appropriate” for EPA to regulate under § 112 those HAPs that yield no benefit at all.
Michigan, 135 S. Ct. at 2707. This is especially so where Congress unlocked the option
of regulating only mercury under § 111 specifically to avoid such a result. See znfra
Section III.A.

EPA’s “preferred approach” cannot be squared with § 112(n)(1)(A) and the
Supreme Court’s directive in Michigan to weigh costs against benefits in determining
whether regulation is “appropriate and necessary.”

II. EPA’s “Alternative” Benefit-Cost Approach Is Also Invalid Because It Is
Based on the “Co-Benefits” of Reducing Pollutants Other than HAPs.

EPA’s “alternative” approach to considering costs fares no better. The Agency
claims that a “formal benefit-cost analysis” shows that the benefits of regulating
EGUs’ HAP emissions outweigh the costs. 81 Fed. Reg. at 24,421, JA___. But EPA
reaches this conclusion by ignoring the HAP-specific focus of § 112 and relying on
purported benefits associated with incidental reductions in other pollutants (PM, ;,
resulting from SO, reductions) that are already regulated under other provisions of
the Act.

Section 112(n)(1)(A) directs EPA to determine whether, after the

implementation of other CAA requirements (with attendant reductions in HAP
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emissions), the benefits of addressing the remaining risks posed by EGU HAP
emissions justify the costs of regulating those HAP emissions under § 112. EPA
cannot answer that question by relying on reductions in pollutants that are not the
target of § 112—particularly when, as here, those reductions may not yield benefits at
all. When the inquiry is properly limited to the effects of regulating FH.APs, the costs
unequivocally outweigh the benefits.

A. Congress Did Not Authorize EPA To Regulate EGU HAP Emissions
Under § 112 Based on Reductions in Pollutants Regulated Under
Other CAA Programs.

EPA has no authority to base its decision to regulate EGU HAP emissions
under § 112 on the “co-benefits” of reducing pollutants that are not HAPs (i.e.,
pollutants that are not listed under § 112). Congress directed EPA in § 112(n)(1)(A) to
address a specific problem: the hazards to public health caused by any HAPs emitted
by EGUs after implementing other CAA programs. Congress explicitly required EPA
to decide whether regulation of EGUs under § 112 is “appropriate and necessary” to
address #hat problem, not to address health hazards caused by PM, ; resulting from
SO, or other emissions not listed under § 112. Nothing in Congtress’s singular focus
on HAPs in § 112(n)(1) suggests EPA may impose costly controls on EGU HAP
emissions based on reductions in other pollutants that are already extensively
regulated through entirely separate programs in the Act. EPA’s alternative finding
impermissibly “relied on factors which Congress has not intended it to consider.”

State Farm, 463 U.S. at 43.
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1. Section 112(n)(1)(A) Limits EPA’s Consideration to Whether the
Benefits of Reducing HAPs Are Worth the Costs.

Both the history and the text of § 112(n)(1)(A) demonstrate EPA has no
authority to determine it is appropriate to regulate EGU HAP emissions under § 112
based on the benefits of reducing non-HAPs. As the Supreme Court noted in
Michigan, Congress in 1990 “subjected power plants to various regulatory
requirements” that “were expected to have the collateral effect of reducing power
plants’ emissions of hazardous air pollutants.” 135 S. Ct. at 2705. These other
regulatory requirements included, among others, the ongoing national ambient air
quality standards (“NAAQS”) program and a new program to address acid rain under
Title IV of the Act. CAA §§ 401 ¢z seq. To comply with the latter, many plants installed
“scrubbers” to reduce SO, emissions that contribute to acid rain. 70 Fed. Reg. at
16,003, JA___. Those measures also reduced HAP emissions.

Congress also enacted § 112(n)(1)(A) in 1990, requiring EPA to satisfy two
conditions before it can regulate EGU HAPs. First, EPA was required to undertake
the Ultility Study to assess “the hazards to public health reasonably anticipated to
occur as a result of emissions” of HAPs from EGUs “after imposition of the
requirements” of the Act. CAA § 112(n)(1)(A). Second, EPA had to find that “such
regulation is appropriate and necessary affer considering the results of the study.” ld.

(emphasis added). Thus, the operative statutory provision explicitly limits EPA’s
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authority to regulate any remaining EGU HAPs to the extent that the effects of #hose
HAP emissions justify regulation.

Nothing elsewhere in § 112(n)(1) gives EPA authority to base its “appropriate”
finding on the benefits of regulating non-HAPs. For example, the next subsection—
§ 112(n)(1)(B)—requires EPA to conduct a second study (the Mercury Study) on the
costs of technologies that can control “mercury emissions from electric utility steam
generating units.” And the following subsection requires EPA to conduct a third
study on “the threshold level of mercury exposure below which adverse human health
effects are not expected to occur.” Id. § 112(n)(1)(C). These additional studies confirm
that Congress in § 112(n)(1) focused on the hazards to public health caused by EGU
HAP emissions (including mercury), and required that EPA base its decision on the
health risks from those pollutants, not the risks from non-HAPs. See Michigan, 135 S.
Ct. at 2708 (studies required by § 112(n)(1)(B) and (C) inform scope of “appropriate
and necessary’” analysis).

EPA’s claim, 81 Fed. Reg. at 24,438-39, JA___ - | that § 112(n)(1) implicitly

allows the Agency to rely on PM, ; co-benefits as the basis for regulating EGU HAPs
is also foreclosed by the Supreme Court’s ruling in Whitman v. American Trucking
Ass’ns, Ine., 531 U.S. 457 (2001). American Trucking focused on whether EPA could
consider cost when setting a NAAQS where the governing statutory provision—

§ 109—expressly requires the standard to be set at a level “requisite to public health”

with an “adequate margin of safety.” CAA § 109(b). The Court refused to interpret
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the statute as providing implicit authority to consider cost where authority to do so
had “elsewhere, and so often, been expressly granted.” American Trucking, 531 U.S. at
467. As the Supreme Court in Michigan explained, “Awmerican Trucking thus establishes
the modest principle that where the Clean Air Act expressly directs EPA to regulate
on the basis of a factor that on its face does not include cost, the Act normally should
not be read as implicitly allowing the Agency to consider cost anyway.” 135 S. Ct. at
2709.

That principle of statutory interpretation applies with equal force here. Section
112(n)(1)(A) expressly directs EPA to make its “appropriate and necessary” finding
on the basis of a factor (hazards to public health from HAPs emitted by EGUs) that
on its face only addresses the benefits of reducing exposure to listed HAPs, which
does not include PM, ;. Because Congress expressly addressed regulation of PM, ;
health effects in the NAAQS program, see CAA §§ 108-109, and directed that EPA
make its appropriate finding in § 112(n)(1)(A) based on health hazards from EGU
HAP emissions, EPA has no implicit authority to consider PM, ; co-benefits.

This Court has previously rejected EPA’s similar attempts to rely on factors
other than those specified by Congress when deciding whether and how to regulate.
See Am. Petrolenm Inst. v. EPA, 52 F.3d 1113 (D.C. Cir. 1995) (“API’) (EPA may not
base fuel requirements for reducing toxics on incidental global warming benefits);
Ethyl Corp. v. EPA, 51 F.3d 1053 (D.C. Cir. 1995) (EPA may not deny fuel additive

waiver on public health grounds when statute only permits denial on emission control
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interference grounds); see also State Farm, 463 U.S. at 43 (“Normally, an agency rule
would be arbitrary and capricious if the agency has relied on factors which Congress
has not intended it to consider.”). In API, the Court addressed a provision that
directed EPA to promulgate regulations governing reformulated gasoline with the aim
of reducing emissions of volatile organic compounds and toxic air pollutants. 52 F.3d
at 1115 (citing CAA § 211(k)). In response, EPA adopted a regulatory program that
promoted renewable oxygenates over others—not because it achieved greater
reductions in volatile organic compounds and toxics, but because it would promote
“global warming benefits” and would otherwise “effect the purposes of the Act”
generally. Id. at 1116-17.

This Court held EPA exceeded its authority: “[t]he sole purpose of the
[reformulated gasoline] program is to reduce air pollution ... through specific
performance standards for reducing VOCs and toxics emissions,” and not to advance
other goals not specified by Congtress. Id. at 1119. This was true even though the
statute allowed EPA to consider the “nonair-quality and other air-quality related
health and environmental impacts and energy requirements’ of its reformulated
gasoline regulations. CAA § 211(k). Those considerations were “subordinate” to that
section’s overarching goal of reducing specific pollutants, and “the statute does not
authorize [EPA] to use these factors as a basis for imposing any additional restrictions
on [reformulated gasoline], even if the additional restrictions would yield some benefit

among the factors to be taken into consideration.” API, 52 F.3d at 1120.
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Here, reducing emissions of non-HAP pollutants is not even a subordinate goal
of § 112. “[The aims and limits of the section as a whole” are focused entirely on
HAP emissions. Id. Because the “sole purpose” of § 112(n)(1) is to address EGU
HAP emissions, 7d. at 1119, EPA erred by basing its decision that regulation is
“appropriate and necessary” on the potential benefits of reducing non-HAPs.

2. Predicating § 112 Regulation of EGU HAP Emissions on PM, ; Co-
Benefits Resulting from SO, Reductions Is an End-Run Around
CAA Programs That Already Regulate These Non-HAPs.

EPA’s lack of authority to consider PM, 5 co-benefits is further reinforced by
the fact that PM, ; is addressed under a completely different CAA provision—the
§ 109 NAAQS program. Under that program, EPA regulates PM, ; and other
“criteria” pollutants according to detailed legislative instructions regarding the manner
and extent to which those pollutants are to be controlled. EPA cannot base a decision
that it is “appropriate” to establish § 112 standards for EGU HAPs on alleged
benefits of reducing another pollutant (PM, ;) beyond the levels EPA has already
determined meet the statutory directives applicable to that pollutant. Indeed, at oral
argument in Michigan, Chief Justice Roberts described relying on co-benefits as “an
end run” around § 109’s restrictions. Tt. of Oral Arg. at 59-61, Michigan v. EPA, 135 S.
Ct. 2699 (2015) (No. 14-46); see also id. at 62-63 (noting EPA’s citation of co-benefits
“raises the red flag”).

EPA’s reliance on PM, 5 co-benefits is particularly egregious here, because these

co-benefits largely result from reductions in SO, obtained through the installation and
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upgrade of scrubbers forced by the § 112(d) standard for acid gases. In the 1990
Amendments, Congress decided to treat EGUs differently from all other source
categories under § 112 in no small part because of concerns that § 112(d) standards
would undo the efficiency of the Title IV program by mandating uniform controls of
acid gases so as to eliminate the flexibility, freedom of choice, and efficiency that are
the core goals of Title IV. See, e.g., Murray Comments at 16 (statement of Sen. Gerry
Sikorski) (“[F]reedom of choice would be wasted” if § 112 is used to “require most, if
not all coal-fired units to scrub.”), JA___; 136 CONG. REC. 35,013 (Oct. 26, 1990)
(statement of Rep. Howard Nielson) (“It is the sense of the conferees that EPA’s
ultimate decision avoid any conflict with title IV implementation, including the
compliance flexibility and cost-effectiveness goals which are central to the acid rain
program.”), JA___; Murray Comments at 18-19 (quoting statements of Sens. Malcolm
Wallop and Wendell Ford), JA_ -

Title IV’s Acid Rain Program was exhaustively negotiated by Congress to

25 ¢

reduce EGU SO, emissions using “prescribed emission limitations,” “specified
deadlines,” and an “emission allocation and transfer system.” CAA § 401(b). The
trading program was included to provide for the strategic and non-universal
deployment of scrubbers while allowing those with the highest retrofit costs to avoid
installing them in exchange for subsidizing emission reductions achieved at other

EGUs. Thus, Congtress itself determined the best approach to cost-effectively reduce

EGU SO, emissions. EPA’s attempt to justify using § 112 based on additional

48



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 73 of 105

reductions of this very same pollutant from these very same sources, but in a
command-and-control program that is the antithesis of Title IV’s market-based
program, is plainly an “end run” around the latter.

B. EPA’s Arguments for Relying on Co-Benefits Are Unavailing.
1. EPA’s Invocation of General “Economic Principles” Is Irrelevant.

EPA maintains that its “formal” benefit-cost analysis may include incidental co-
benefits because doing so is consistent with “standard economic principles.” 81 Fed.
Reg. at 24,439, JA___. “Standard economic principles,” however, cannot override the
requirements of § 112(n)(1)(A). Indeed, no economic principle endorses the
consideration of costs or benefits that are irrelevant for a given context. And the
context here, as discussed above, is Congress’s command in § 112(n)(1)(A) for EPA
to determine whether the risks from EGU HAP emissions justify the costs of
regulating those emissions under § 112. Whatever role co-benefits may play in other
economic analyses, they have no place in EPA’s “appropriate and necessary” analysis.

Indeed, EPA’s own policy for conducting benefit-cost analyses demonstrates
this very point. See EPA, Guidelines for Preparing Economic Analyses (Dec. 17, 2010,
updated May 2014), https:/ /www.epa.gov/environmental-economics/guidelines-
preparing-economic-analyses. The Guidelines do not advise that EPA consider all
conceivable effects of a regulation: they state that EPA must identify the “relevant
economic variables” based on the “environmental problem that the regulation

addresses.” Id. at 5-3 (emphasis added), JA___. The “environmental problem” that

49



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 74 of 105

Congress instructed EPA to address in § 112(n)(1)(A) is the hazard to public health
trom EGU HAP emissions after implementation of other CAA programs, not the
risks posed by emissions of other pollutants already regulated under other provisions
of the Act. Under EPA’s own guidelines, PM, ; co-benefits are not a “relevant
economic variable” and cannot be used as the basis for a determination to regulate
EGU HAPs.

2. EPA’s Justification for Considering Co-Benefits Relies on a
Logical Fallacy.

Congress understood that programs targeted at reducing pollutants other than
HAPs (like SO, in Title IV’s Acid Rain Program) may result in collateral reductions of
HAPs. Congtress therefore required EPA to perform the Utility Study to determine
“the hazards to public health reasonably anticipated to occur as a result of emissions
by” EGUs of HAPs “after imposition of” these programs. CAA § 112(n)(1)(A).

EPA asserts that because it must determine in the Utility Study the extent to
which CAA programs addressing non-FLAP pollutants will reduce risks from EGU H.AP
emissions, it may conversely consider risks from non-HAP pollutants when determining
whether regulation of EGU HAP emissions is “appropriate and necessary.” 81 Fed.
Reg. at 24,438-39, JA____ - . The Agency’s argument is a red herring.

Had Congress intended that EPA regulate under § 112 based on health effects
of HAP and non-HAP EGU emissions, it would have said so. It did not. Congtess in

the Utility Study asked EPA to address two questions: (1) what EGU HAP emissions
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remain after controls under other programs; and (2) what HAP risks are posed by
those remaining HAP emissions. Congress’s exclusive focus in § 112(n)(1)(A) is on
EGU HAP emissions. The sole purpose of the Utility Study and the “appropriate and
necessary” requirement in § 112(n)(1)(A) is thus to determine whether EGUs’
remaining HAP emissions pose significant risks and should be regulated under § 112.
Ancillary PM, ;5 “co-benefits” play no role in answering that question.

3. EPA Relies on the Illusory Co-Benefits of Reducing PM, ; Below
Levels That the Agency Has Already Found Protect the Public
Health.

Even if EPA had the legal authority to consider PM, 5 co-benefits for its
“appropriate and necessary” finding, the PM, ; co-benefits on which it relies are
illusory. The Agency determined in 2013 when it analyzed the PM, ; NAAQS that its
confidence in the association between reducing PM, ; below the level already required
by the NAAQS (12 ug/m’) and the health benefits from such additional reductions is
inadequate to conclude that any additional reductions are warranted. 78 Fed. Reg.
3086, 3116 (Jan. 15, 2013), JA___; see also id. at 3089 (stating that 12 pug/m’ provides
the “appropriate degree of increased public health protection”) (emphasis added),
JA___. Yet most of the PM, ; reductions EPA cites to support its “appropriate and
necessary” finding occur in areas that have already attained the NAAQS. MATS RIA
at ES-4, JA___. EPA cannot justify its decision to regulate EGU HAPs under § 112
based on asserted public health benefits it only recently concluded did not justify

regulation of those non-HAPs.

51



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 76 of 105

Section 109 requires EPA to promulgate “primary” NAAQS for criteria
pollutants, like PM, ;. CAA § 109(b). Primary NAAQS are defined as standards
“which in the judgment of the Administrator, based on such criteria and allowing an
adequate margin of safety, are requisite to protect the public health.” I4. § 109(b) (1).19

When setting a primary NAAQS with an “adequate margin of safety,” the
Administrator must decide “what margin of safety will protect the public health from
the pollutant's adverse effects—not just known adverse effects, but those of scientific
uncertainty or that ‘research has not yet uncovered.” Am. Lung Ass'n v. EPA, 134
F.3d 388, 389 (D.C. Cir. 1998) (quoting Lead Indus. Ass’n, Inc. v. EPA, 647 F.2d 1130,
1153 (D.C. Cir. 1980)). The NAAQS must protect “not only average healthy
individuals, but also ‘sensitive citizens.”” 1d. at 389; see American Trucking, 531 U.S. at
475-76.

In 2013, EPA reviewed the most recent scientific research and revised the
NAAQS for PM,;. 78 Fed. Reg. 3086, JA____. The Administrator explained that when
selecting the ambient concentration that would protect public health with an adequate
margin of safety, her judgment was informed by “the degree of confidence in the

observed associations in the epidemiological studies” between exposure to PM, ; and

" The Act also requires EPA to promulgate “secondary” standards to protect
the public welfare, including crops and buildings, from the effects of air pollution.
CAA §§ 109(b)(2), 302(h). The secondary NAAQS for PM, ; are all less stringent than
or equal to the corresponding primary NAAQS. See 40 C.F.R. {§ 50.13, 50.18.
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adverse health effects. Id. at 3161, JA____. As to the level of the standard, EPA found,
“the available evidence interpreted in light of the remaining uncertainties does not
justify a standard level set below 12 ug/m’ as necessary to protect public health with
an adequate margin of safety.” Id. at 3162, JA___. Put another way, although NAAQS
are “precautionary and preventive” in nature, Lead Indus. Ass’n, Inc., 647 F.2d at 1155,
and intended to protect the most sensitive subgroups in the population, EPA did not
have confidence that a level below 12 ug/m’was needed to provide the rigorous
protections the Act requires.

Indeed, EPA explained any health benefits that may occur at PM, ;
concentrations below 12 ug/m?’ are not merely “less certain”—they are so uncertain
that it is not appropriate to include exposures below 12 ug/m’ within the “adequate
margin of safety” provided by the NAAQS. See 78 Fed. Reg. at 3161, JA___. EPA’s
lack of confidence in any such benefits was so low that a standard below 12 pug/m’
“would not be warranted.” Id.

Yet EPA now claims that reductions of PM,; (as a result of a § 112(d) standard
that forces installation of scrubbers to reduce SO,) below the current PM, . NAAQS
level will provide additional health benefits worth $37 to $89 billion each year. EPA
has not identified any new scientific information that would overcome its 2013
determination that an ambient PM, 5 concentration of 12 pg/m’is not only sufficient
to protect the public health—including sensitive citizens—but will do so with an

adequate margin of safety. Nor has it explained why it now has sufficient confidence
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in the existence of health benefits from further reductions in PM, . when in 2013 it
did not.

In fact, EPA asserts that almost all of the “estimated avoided premature
deaths” on which the purported co-benefits are based would occur in areas where the
concentration of PM, ; in the ambient air is below 10 pg/m’—lower than even the
current 12 pg/m’ PM, . NAAQS. MATS RIA at ES-4, JA___. Nevertheless, EPA,
without explanation, “considers them to be legitimate components of the total
benefits estimate.” Id.

In sum, EPA’s recent findings establish that reductions in PM, ; concentrations
beyond those already required by the revised NAAQS do not provide any reliable
benefits at all, much less benefits that could amount to $37 to $89 billion every year.
Equally important for this case, EPA has not explained its reliance on the “benefits”
of reducing PM, ; concentrations below the NAAQS in light of its 2013 conclusion
that it has no confidence in the existence of those benefits. See FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515-16 (2009) (Where action “rests upon factual findings
that contradict those which underlay its prior policy .... a reasoned explanation is
needed for disregarding facts and circumstances that underlay or were engendered by
the prior policy.”). Because EPA has not provided an “explanation for its action” that
includes ““a ‘rational connection between the facts found and the choice made,”’ the
appropriate finding is arbitrary and capricious. State Farm, 463 U.S. at 43 (quoting

Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).

54



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 79 of 105

Finally, even if EPA now has greater confidence that health benefits would
accrue from further reductions in PM, ; levels, the Act’s NAAQS provisions—and not
§ 112(n)(1)—provide a mechanism for implementing such reductions. Each NAAQS
and the related scientific evidence supporting it must be reviewed at least every five
years, resulting in NAAQS revision if appropriate. CAA § 109(d)(1). In fact, EPA has
already begun to review the 12 ug/m’ PM, . NAAQS. See 81 Fed. Reg. 22,977 (Apr.
19, 2016), JA____. Any health benefits potentially available from further reducing
PM, ; levels are properly addressed and accounted for through the NAAQS program,
not through regulating EGU HAP emissions under § 112.

C. EPA’s Vague Reference to Unquantifiable Benefits Does Not Support
Its “Appropriate and Necessary” Finding.

The cited PM, ; co-benefits of $36 to $89 billion per year are the primary
justification for EPA’s conclusion in its alternative approach that the benefits of
regulating EGU HAP emissions under § 112 outweigh its costs. See MATS RIA at ES-
3,JA___. When these co-benefits are eliminated from EPA’s analysis, the quantified
net benefits are overwhelmingly negative: as the Supreme Court noted, the costs of
the MATS rule are “between 1,600 and 2,400 times as great as the quantifiable
benefits from reduced emissions of [HAPs|.” Michigan, 135 S. Ct. at 2706. In light of
this imbalance, regulating EGU HAP emissions under § 112 clearly “does significantly
more harm than good” and is not “appropriate.” Id. at 2707. The vague un-monetized

HAP-related benefits EPA alludes to cannot alter this conclusion. See 80 Fed. Reg. at
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75,040 (claiming EPA “accounted for” unquantified benefits “by adding a ‘+B’ to
denote the sum of all unquantified benefits”), JA___ .

Aside from the meager $4 to $6 million in benefits EPA quantified for “the
predominant exposure pathway by which humans are affected by [methylmercury|,”
76 Fed. Reg. at 24,999, JA___, the Agency otherwise points to empty generalities and
speculative claims regarding health and environmental effects. For example, EPA
asserts that the benefits of regulation include “the statutory goal of reducing the
inherent hazards associated with HAP emissions.” 81 Fed. Reg. at 24,429, JA___. But
the Supreme Court has already rejected this rationale, noting that the fact some
reduction in HAPs will occur is not sufficient to make such regulation “appropriate.”
See Michigan, 135 S. Ct. at 2710 (“|I]f uncertainty about the need for regulation were
the only reason to treat power plants differently, Congress would have required the
Agency to decide only whether regulation remains ‘necessary,” not whether regulation
is ‘appropriate and necessary.”).

EPA also claims that, even though it was able to quantify highly uncertain 1Q
benefits purportedly resulting from mercury emissions, other health and
environmental benefits of reducing EGU mercury, acid gas, and non-mercury metals
emissions simply could not be quantified. 81 Fed. Reg. at 24,441, JA___; 80 Fed. Reg,.
at 75,040, JA____. But these purported benefits are too speculative to support an
“appropriate and necessary” finding for the same reasons the Agency cannot quantify

them: they are not supported by the scientific literature. See 80 Fed. Reg. at 75,040,
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JA___. As the Agency acknowledges, at the low exposures presented by EGU HAP
emissions, benefits cannot be quantified due to
gaps in toxicological data, uncertainties in extrapolating results from
high-dose animal experiments to estimate human effects at lower
doses, limited monitoring data, difficulties in tracking diseases such as
cancer that have long latency periods, and insufficient economic

research to support the valuation of the health impacts often
associated with exposure to individual HAP.

Id. at 75,040 n.53, JA___; see also, e.g., MATS RIA at 64-66, JA___ -

Finally, even if the science allowed one to establish additional benefits of
reducing EGU HAP emissions with any confidence, EPA makes no effort to
demonstrate that these benefits would be significant enough—in combination with
the $4 to $6 million in quantifiable benefits—to justify the $9.6 bi/lion in compliance
costs required by the MATS rule. Even if the unquantified benefits EPA cites are
worth ten times the benefits for the “predominant exposure pathway” it can quantify,
they would still be orders of magnitude less than the costs of this regulation. The
Court stated that “[i]f (to take a hypothetical example) regulating power plants would
yield $5 million in benefits, the prospect of mitigating cost from $11 billion to $10
billion ... would not by itself make regulation appropriate.” Michigan, 135 S. Ct. at
2711. Likewise, if regulating EGU HAP emissions would cost nearly $10 billion,
increasing the benefits from $5 million to $6 million (or even $50 million) would not

make regulation appropriate.
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III. EPA’s Refusal To Consider Alternative Control Strategies and All
Relevant Costs, Is Contrary to the Statute and the Supreme Court’s
Direction.

A. EPA Impermissibly Ignores Less Costly Alternative Control
Strategies for Reducing Emissions from EGUs.

In the final Rule, EPA limited its analysis to the costs of MATS (and only to
some of those costs, see Section I11.B 7nfra), and refused to consider alternative control
strategies that would avoid many of the disadvantages resulting from costly regulation
of EGUs under § 112, which requires emission standards based on uniform national
standards set at the levels achieved by the best performing EGUs. CAA § 112(d)(3),
(d)(3)(A). EPA’s refusal to consider such alternatives as part of its “appropriate and
necessary”’ determination is contrary to Michzgan and violates the statute.

Congtress directed EPA to perform the Ultility Study and, in reporting on that

2 <<

study, to “develop and describe” “alternative control strategies for emissions which
may warrant regulation under this section.” Id. § 112(n)(1)(A). EPA may regulate
EGUs under § 112 on/y it it finds “such regulation is appropriate and necessary after
considering the results of the study required by this subparagraph.” Id. This
“[s]tatutory context reinforces the relevance” of considering less costly and more
flexible alternatives in assessing cost and deciding whether § 112 regulation—as
opposed to regulation under another program or not at all—is “appropriate and

necessary.” Michigan, 135 S. Ct. at 2708 (recognizing that “all three studies ‘provide a

tramework for [EPA’s] determination.”).
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EPA’s Rule disregards this statutory framework. EPA insists it “is not required
to consider the potential cost of alternative approaches to regulating HAP emissions
trom EGUs before finding that regulation is appropriate and necessary” under § 112.
81 Fed. Reg. at 24,447 (emphasis omitted), JA__. EPA’s refusal even to consider
how § 112 regulation compares to less costly and more flexible alternatives “overlooks
the whole point” of § 112(n)(1), Michigan, 135 S. Ct. at 2710: to address the many
warnings from EPA and others that regulating EGUs under § 112 could lead to
massive costs with little benefits, see supra pp. 6-7 (discussing these warnings). This is
why Congress directed EPA to identify alternative control strategies for reducing
HAP emissions before concluding that regulation under § 112 was both “necessary”
and “appropriate.” Section 112(n)(1) requires EPA to address alternatives that would
“avoid any conflict with title IV implementation, including the compliance flexibility
and cost-effectiveness goals which are central to the acid rain program.” 136 CONG.
REC. 35,013 (Oct. 26, 1990) (statement of Rep. Howard Nielson), JA___.*

EPA did not need to look far in performing the required statutory analysis. As

EPA itself has previously recognized, supra pp. 11-12 (discussing 2005 rulemaking),

*Title IV is “flexible” and “cost-effective” because it allows some sources to
install larger and more expensive scrubbers such that others can install smaller and
less expensive scrubbers or avoid installing scrubbers at all, all while still achieving the
desired SO, emission reductions. See Murray Comments at 10, 13, JA__ |, . By
contrast, the § 112 acid gas emission standard requires that nearly every EGU install
or upgrade SO, controls.
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the CAA provides more effective alternative strategies for controlling EGU
emissions. Indeed, Congress provided in the 1990 Amendments one such alternative
precisely to “allow|] the needed flexibility to identify and address the most significant
toxic chemicals from utilities without mandating expensive controls that may be
unnecessary.” Administrator 1990 Letter to Senate, JA___.

Specifically, § 111(d) of the Act allows EPA and States to regulate EGU
emissions without imposing unreasonable burdens on existing sources, permitting
States to tailor requirements for “any particular source” based on “consideration” of
“remaining useful life” and “other factors.” EPA’s regulations allow States to establish

2y <<

“less stringent emission standards or longer compliance schedules” “on a case-by-case
basis for particular” sources or “classes” of sources whenever necessary to avoid
imposing any “[u]nreasonable cost of control resulting from plant age, location, or
basic process design,” or to account for “[p]hysical impossibility”” or any “[o]ther

2 <¢

tactors” “that make application of a less stringent standard or final compliance time

significantly more reasonable.” 40 C.F.R. § 60.24(f).

EPA has recognized that the 1990 Amendments to § 111(d) “reflect[] a desire
to change the pre-1990 approach and to expand EPA’s authority as to the scope of
pollutants that could be regulated under section 111(d)” so as not to “preclude EPA
from regulating under section 111(d) those pollutants emitted from source categories
which were not actually being regulated under section 112” including “existing Utility

Units.” 69 Fed. Reg. at 4685, JA___. Thus, /f mercury is the HAP emitted by EGUs
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after imposition of the requirements of the Act that “may warrant regulation,” CAA
§ 112(n)(1)(A), then EPA can regulate that pollutant under § 111(d) without regulating
other pollutants—such as acid gases—at great cost, even though those other
pollutants pose no public health risk. That is what EPA did in the Clean Air Mercury
Rule, promulgated under § 111(d). See supra pp. 11-12. EPA’s disregard of a less costly
option that Congress unlocked specifically for the purpose of providing an alternative
for regulating EGUs is especially egregious.

In addition, Congtress provided EPA with opportunities to defer regulation of
EGU emissions to States, including using States’ preserved authority to regulate
“emissions of air pollutants” under § 116. See also CAA § 102(a). To that end, § 112
requires EPA to provide States the technical information and assistance required for
States to regulate HAPs, directing EPA to “establish and maintain an air toxics
clearinghouse and center to provide technical information and assistance to State and
local agencies ... on control technology, health and ecological risk assessment, risk
analysis, ambient monitoring and modeling, and emissions measurement and
monitoring.” Id. § 112(}(3).

Congress also instructed EPA to “encourage and support areawide strategies
developed by State or local air pollution control agencies that are intended to reduce
risks from emissions by area sources within a particular urban area,” with at least ten

percent of funding to support “innovative and effective” areawide strategies. Id.

§ 112(k)(4). By interpreting § 112(n)(1) to probibit EPA from considering the
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alternative of deferring to State regulation of EGU emissions as part of the
appropriate and necessary determination, 81 Fed. Reg. at 24,447 n.57, JA___| EPA
“strayed far beyond” the “bounds of reasonable interpretation,” Michigan, 135 S. Ct. at
2707 (internal quotation marks omitted).

Besides avoiding the conflict with Title IV and the unreasonable results of
imposing § 112(d) standards on EGUs, EPA’s § 111 and § 116 alternatives would give
States far more say in the regulation of emissions from power plants. By interpreting
§ 112(n)(1) to require nationally-uniform § 112 regulation of EGU emissions if EPA
tound regulation was “appropriate,” EPA ignored the federalism implications of
undoing a century of State and local effort and supplanting traditional State authority
with the strict and inflexible § 112 program.”" EPA chose a regulatory program EPA
knows will “level” the power industry by imposing national uniform emission
standards. 76 Fed. Reg. at 24,979, JA___. Congress did not tie EPA’s hands in
§ 112(n)(1) to regulate EGUs the same as all other industries. Indeed, that was the
point of § 112(n)(1), as the Supreme Court emphasized—treat EGUs differently.

In addition, well-settled principles of administrative law require “consideration

of alternatives” and “an adequate explanation when ... alternatives are rejected.” In#’/

*! See Murray Comments at 4-11 (detailing state and local efforts and traditional
state authority over EGUs) & 47-48 (identifying and explaining the need to consider
tederalism concerns), JA_ - | - ; see generally Bond v. United States, 134 S. Ct.
2077, 2088 (2014) (statutes “must be read consistent with principles of federalism
inherent in our constitutional structure”).
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Ladies’ Garment Workers” Union v. Donovan, 722 F.2d 795, 817 (D.C. Cir. 1983); see also
zd. (“It is absolutely clear ... that ... an ‘artificial narrowing of options,’ ... is
antithetical to reasoned decisionmaking and cannot be upheld.” (quoting Pilla: v. Civil
Aeronantics Bd., 485 F.2d 1018, 1027 (D.C. Cir. 1973)).” EPA’s decision “is lawful only
if it rests ‘on a consideration of the relevant factors.” Michigan, 135 S. Ct. at 2706
(quoting State Farm, 463 U.S. at 43). Thus, EPA may not “fail to consider an
important aspect of the problem when deciding whether regulation” under § 112 “is
appropriate” for EGUs. Id. at 2707 (internal quotation marks and alteration omitted).
EPA’s refusal to consider alternatives and explain why it rejected them is a “complete
failure to satisfy these quintessential aspects of reasoned decisionmaking.” Donovan,
722 F.2d at 818.

B. EPA Cannot Find § 112 “Appropriate” for EGUs Without Considering
all Costs, Including Important Disadvantages and Localized Impacts.

The Rule is also flawed because it provides an incomplete account of the costs
of regulating HAP emissions from EGUs under § 112. The Supreme Court directed
EPA to account for “more than the expense of complying with regulations.” Michigan,
135 S. Ct. at 2707. Instead, EPA must consider “any disadvantage” of using § 112. Id.;

see also State Farm, 463 U.S. at 43 (EPA must “consider ... important aspect|[s] of the

?2 See also 2 U.S.C. § 1535 (Unfunded Mandates Reform Act, requiring, nter alia,
EPA to explain why the least costly method of achieving its objectives was not
adopted); 5 U.S.C. § 602(c) (Regulatory Flexibility Act, requiring, zuter alia, EPA to
consider “significant” alternatives that minimize “significant economic impact” on
small entities”).
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problem”). EPA concedes it must “determine” that using § 112 “will, on the whole,
be beneficial as opposed to detrimental to society.” 81 Fed. Reg. at 24,430, JA___.
EPA cannot make that determination without considering “a// of the relevant costs.”
See Mingo Logan, 829 F.3d at 737 (Kavanaugh, J., dissenting).

Because EPA did not examine alternative control strategies, see supra Section
IIL.A, it ignored the relative costs of available alternative control strategies that
would—and should—have informed its decision whether “regulation under this
section” was “appropriate.” Indeed, i/ EPA is going to interpret § 112 as requiring that
EGUs be regulated the same as other source categories, it must address the full
implications of that decision, including the applicability of all aspects of “regulation
under this section.” This includes the disadvantage of a possible second round of
regulation under the § 112(f) residual risk review provision.” See Murray Comments at
40, JA__. That possibility is a “cost” that must be considered as part of the
§ 112(n)(1)(A) determination, and EPA’s refusal to do so, RTC at 35, JA___,is

contrary to Michigan, 135 S. Ct. at 2711.*

* If this Court upholds the Rule, it would be unlawful for EPA to impose on
EGUs in the future additional compliance costs that were not accounted for in the
“appropriate and necessary” determination required by Michigan.

* EPA refused to consider § 112(f) because it said it was not possible, at this
time, to look into the future to project precisely the contours of potential § 112(f)
regulation. See RTC at 35, JA___. But even if true, in Michigan, the Court rejected
EPA’s similar argument that it could not consider costs of a future § 112(d) rule at the
time of a § 112(n)(1)(A) determination. 135 S. Ct. at 2706-08.
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EPA’s evaluation ignores myriad costs and disadvantages, including the
localized impacts of § 112 regulation of EGUs on certain States, the coal mining
industry, and consumers. Congress itself identified many disadvantages of using § 112
to regulate EGUs. See generally Murray Comments at 14-29, JA_ - . For example,
Senator Ford specifically expressed concern that coal miners would be “out of work,
absolutely out of work.” See id. at 19 (quoting statement of Sen. Ford, Hearing Before
the Sen. Comm. on Energy & Nat. Res. (Jan. 24-25, 1990)), JA___. Members of
industry raised important localized concerns before Congtress in 1990, including
impacts on consumers. See, e.g., id. at 15 (“[A] rate increase of this magnitude upon the
rural impoverished people in our service territory would cause them undue harm.”)
(quoting testimony of Gen. Counsel of Iowa Southern (June 22, 1989)), JA___; 7d. at
20 (“This drastic restructuring of section 112 would impose enormous cost[s] ... that
are especially punishing to the poor and those on fixed income ....”) (quoting
testimony of Dr. Goodman, Southern Co. Vice President of Research & Envtl.
Affairs, Hearing Before the Sen. Comm. on Energy & Nat. Res. (Jan. 24-25, 1990)),
JA__

EPA refused to consider these disadvantages, asserting that “examining highly
localized impacts ... is not required by Section 112(n)(1)(A).” RTC at 90, JA___. EPA
also defended its refusal to consider impacts on coal companies, communities, and
workers by citing EPA’s projection in 2012 that “coal production for the electric

power sector in 2015 would decrease about 1 percent.” Id. at 92-94, JA___ -
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But EPA was presented with data showing that it had vastly underestimated
EGU retirements. For example, the State of Ohio identified roughly 6 GW of EGU
closures 7zn Ohio alone resulting from the decision to regulate EGUs under § 112,
Comments of Ohio Environmental Protection Agency at 3 & Enclosure (Jan. 15,
2016), EPA-HQ-OAR-2009-0234-20542, JA___, ___, which is more than EPA
predicted for the entire country. EPA rejected this evidence in favor of blindly relying on
its erroneous 2012 projections. RTC at 76 (“EPA disagrees with the commenter’s
assertion that the EPA must rely on a consideration of costs that includes data on
recent plant closures ....”), JA___. EPA also ignored without explanation the estimate
of 19 GW of EGU closures provided by NERA Economic Consulting, 7. at 78,
JA___, an estimate that is consistent with the Energy Information Administration’s
finding of approximately 20 GW of closures and 5.6 GW of conversions from coal to
natural gas as a result of EPA’s MATS rule. U.S. Energy Information Administration,
Today in Energy: EIA electricity generator data show power industry response to
EPA mercury limits at 1 (July 7, 2016), http://www.eia.gov/todayinenergy/
detail.php?id=26972, JA___.

Thus, actual data confirm the numerous comments showing that impacts on
coal companies, communities, and workers were far greater than EPA projected, and
therefore even more important to consider. Reasoned decisionmaking requires that

EPA “consider ... important aspect[s] of the problem” and “examine the relevant
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data,” State Farm, 463 U.S. at 43, but EPA gave no thought at all to these especially
concerning “highly localized impacts” of its decision. RTC at 90, JA___.

Instead of considering a// costs of regulating EGUs under § 112, EPA
restricted its evaluation in the Rule to the ability of the utility sector to “absorb”
compliance costs. See 81 Fed. Reg. at 24,424-25 JA____ - ; supra p. 20. EPA’s sector-
wide approach to assessing costs masks the real impacts of § 112 regulation. For
example, EPA included States with little or no coal generation in its cost metrics, 81
Fed. Reg. at 24,435, JA___, diluting the impact of the Rule in coal-generating States.
See also Murray Comments at 41-46, JA___ -

That EPA’s approach was unreasonable is further illustrated by EPA’s refusal
to consider the impact of the MATS rule in the ERCOT market in Texas and on
ARIPPA members. In finding the cost of the rule reasonable across the entire power
sector, EPA repeatedly generalizes that “many of these sources are able to pass-
through compliance costs to ratepayers.” 81 Fed. Reg. at 24,436, JA____; 80 Fed. Reg.
at 75,035, JA___. Indeed, EPA’s assumption that compliance costs were recoverable
was a key part of its (erroneous) conclusion that overall costs were reasonable (i.e.,
affordable). 81 Fed. Reg. at 24,424-25, JA____ - . But, as Luminant and other
commenters pointed out, that is not true for the competitive ERCOT market, where
costs are not passed on through rates and producers alone must bear the compliance
costs, Comments of Luminant on EPA’s Proposed Supplemental Finding at 8-9 (Jan.

15, 2016), EPA-HQ-OAR-2009-0234-20533, JA___-___, or for Texas, ninety percent
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of which “is covered by a single isolated grid with limited connections to external
power supplies,” see Texas v. EPA, 829 F.3d 405, 431 (5th Cir. 2016). EPA’s response
that it “consider|ed] all expenditures required under MATS whether these costs are
borne either by electricity consumers or electricity producers,”” is no response at all;
it confirms that EPA has given costs in the ERCOT market “no thought at all,”

Michigan, 135 S. Ct. at 2706. EPA’s recognition elsewhere of the economic strains on

generators in the ERCOT market and Luminant units in particular, 81 Fed. Reg. at

24,433 n.24, JA___, underscores the arbitrariness of its refusal to “analyze costs to
ERCOT independently” when assessing the reasonableness ot the rule’s costs, RTC at
67,JA___, as well as the fact that its conclusions run counter to the evidence before
the Agency (.c., the acute economic pressures in ERCOT). State Farm, 463 U.S. at 43.
The impropriety of EPA’s approach in considering only certain costs imposed
by MATS is further illustrated by EPA’s failure to evaluate the cost corresponding to
the lost environmental benefits resulting from the forced shutdown of bituminous
coal refuse-fired sources operated by ARIPPA members. ARIPPA facilities provide a
unique environmental benefit by utilizing state-of-the-art circulating fluidized bed
combustion technology to convert coal refuse into energy. Comments of ARIPPA on

EPA’s Proposed Supplemental Finding at 2-3 (Jan. 14, 2016), EPA-HQ-OAR-2009-

0234-20535 (“ARIPPA Comments”), JA___ - . ARIPPA facilities combust coal

» RTC at 67, JA___; see also 81 Fed. Reg. at 24,434, JA___.
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refuse from both past and current mining activities, and thereby abate acid mine
drainage from coal refuse piles, reclaim existing and idle or abandoned strip mines,
and prevent uncontrolled air emissions caused by accidental burning of coal refuse
piles, all at no cost to taxpayers.” Id. at 3, JA___. By converting coal refuse into
alternative energy, ARIPPA members are removing one of the principal sources of
contamination to surface water and groundwater in coal mining regions of the United
States, a long-term environmental benefit estimated to amount to billions of dollars.
Id. Moreover, in the absence of continued operation of these ARIPPA facilities, the
removal and clean-up of the remaining hundreds of millions of tons of coal refuse
using traditional methods would perpetuate indefinitely, with the costs fully borne by
taxpayers. Id.

Due to the unique technical characteristics of circulating fluidized bed

technology”’ and the importance of preserving ash characteristics essential to the

* In promulgating MATS, EPA itself recognized these benefits, acknowledging
that “[u]nits that burn coal refuse provide multimedia environmental benefits by
combining the production of energy with the removal of coal refuse piles and by
reclaiming land for productive use. Consequently, because of the unique
environmental benefits that coal refuse-fired EGUs provide, these units warrant
special consideration ....” 76 Fed. Reg. at 25,066, JA___. Yet, EPA failed to consider
the cost of these lost benefits in conducting its supplemental finding analysis.

" Because EPA’s cost assessment in response to Michigan was limited to
conventional coal- and oil-fired units, EPA also failed to consider the additional
compliance costs associated with the unique technical and operational characteristics
inherent in circulating fluidized bed design and operational configuration, including
limitations on the technical and economic feasibility of both add-on emission systems

69



USCA Case #16-1127  Document #1647029 Filed: 11/18/2016  Page 94 of 105

beneficial reuse of ash in mine reclamation,” those ARIPPA circulating fluidized bed
units firing bituminous coal refuse cannot satisfy the hydrogen chloride standard (or
the SO, surrogate) imposed by the MATS rule. Absent a revision to such standard,
these plants will be forced to close and the environmental benefits they provide will
be eliminated. Although ARIPPA specifically reminded EPA of these critical and
substantial benefits in its comments, 7z7. at 2-4, JA___ - EPA failed to acknowledge
or respond to these comments. EPA’s failure to consider the cost associated with the
loss of these benefits as part of its Rule further confirms that EPA’s evaluation of the
costs imposed by the MATS rule was unreasonable and inconsistent with the Supreme
Court’s directive in Michigan.

At bottom, EPA’s conclusion that “the record amply demonstrates that the
advantages ... for society ... outweigh the disadvantages,” 81 Fed. Reg. at 24,429,
JA___, depends on its refusal to consider every cost identified in the record other
than EPA’s carefully selected system-wide “affordability” cost metrics. EPA cannot
find advantages outweigh disadvantages unless EPA actually considers a// of the

relevant disadvantages.

and sorbent injection strategies for reducing hydrogen chloride emissions. ARIPPA
Comments at 9-18, JA___ -

*® The continued ability to direct ash for beneficial use in mine reclamation,
rather than dispose of the ash as a waste material, is not only central to the
environmental benefits provided by these units, but also critical to the facilities’
continued financial viability.
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CONCLUSION

For the foregoing reasons, the petitions for review should be granted.
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